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Post Contract Duties of a Quantity Surveyor

Many of the provisions in standard forms of contract relate to financial matters, and quantity surveyors need to have a detailed knowledge and understanding of them and be able to apply those provisions properly and in a professional manner. Consequently, most quantity surveyors have acquired considerable expertise in the use of standard forms of contract and many architects look to the quantity surveyors with whom they regularly work for advice and guidance on contractual matters.
In the performance of his duties during and after the construction period of the project, the quantity surveyor has the duty to ensure that all actions taken in relation to the financial administration of the contract will be fair to both the parties. While there is often, and should be, such an attitude underlying the quantity surveyor’s approach to his duties, he must not forget two important facts. First, ‘fairness’ is often a subjective matter so that an action or decision may be seen as fair by one person and as very unfair by another. Second, the quantity surveyor’s authority to act rests ultimately upon the terms of the contract and, consequently, his actions must always be within the scope of those terms. Both parties to a contract, Employer and contractor, are bound by the terms of that contract, having been freely agreed to them when they signed the contract. Should any one of those terms in its practical application become disadvantageous, or even financially disastrous, to either party, the quantity surveyor has no authority to vary its provisions in order to alleviate those consequences.

The quantity surveyor employed by a building contractor is in a somewhat different situation in that his responsibility and loyalty is primarily to his employer. Nevertheless, his actions on behalf of the contractor must equally be governed by the terms of each contract with which he deals. There is no reason, however, why the contractor’s quantity surveyor should not invoke a term of contract to the advantage of his employer and there can be no objection to his doing so. On the other hand, he must recognize that a claim, of whatever kind, can only be justified if it is based upon a specific term of the contract and, even if shown to be valid, the valuation of it may only be reached by prescribed means.

The following is a summary of the duties normally carried out by the quantity surveyor following acceptance of a tender for a project where an architect is responsible for the supervision and management of the contract. Some of course may not be applicable to particular projects. The respective chapters in which those duties are described in detail are given in brackets.

Before work starts on site

1 
Arrange for contract documents to be prepared ready for signatures of the parties.
2 
Prepare forecast of ‘rate of spend’ during the construction period and advise client on anticipated liability for payments on account to the contractor, giving dates and amounts.

3 
Make preliminary arrangements for preparing valuations for payments on account in consultation with the contractor’s surveyor; analyze preliminaries and calculate amounts of time-related payments and percentage rate of cost-related payments; prepare schedule for stage payments, if applicable.

During construction period

4 
Prepare valuations for payments on account at the intervals stated in the contract and agree with contractor’s surveyor.

5 
Plot payments on account on ‘rate of spend’ graph and report to architect on any significant divergences.

6 
Prepare estimates of likely cost of variations on receipt of copies of architect’s instructions; later measure and value; check and price daywork vouchers.

7 
Advise architect, if requested, on expenditure of provisional sums; measure and value work carried out by the main contractor against provisional sums (except where lump sum quotations have been accepted) and adjust contract sum accordingly.

8 
Prepare financial reports for architect and client at the time of interim payments.

9 
Check the main contractor’s notifications for changes in levies, contributions and taxes, etc., if applicable; alternatively, apply price adjustment indices to amounts included in interim valuations.

10 
Measure projects based on schedules of rates or on bills of approximate quantities as the work proceeds, either on site or from architect’s drawings, and value at contract rates.

11 
Advise architect, if requested, on contractor’s claims (if any) for loss and expense payments; if accepted, negotiate claims with contractor.

After construction period

12 
Prepare final account and agree details and total with contractor’s surveyor.

Duties of a contractor’s quantity surveyor

The duties of a contractor’s surveyor can be very varied, a surveyor working for a small company may be responsible for all aspects of a project from inception to completion whereas larger construction firms tend to have specialist departments for various aspects of contract administration, in which case a surveyor may find himself working on a specific or limited area of project administration. The role of a contractor’s surveyor can be quite pressurized as they are frequently responsible for the financial performance of a project and have to deal with the client’s advisers to try and ensure the construction company gets the best return from the project. At the same time the surveyor is likely to have extensive dealings with sub-contract organizations who will be carrying out the bulk of the work and will have to manage their demands for payment, claims and extras. In this role the surveyor will be trying to maximize his company’s inflow of cash while trying to minimize the outflow, thereby protecting the contractor’s cash flow and hopefully ensuring that the anticipated profit margins are met. The tasks that may be carried out by a contractor’s surveyor are as follows:

1 
Review tender documentation, especially checking nonstandard forms of contract.

2 
Prepare estimates.

3 
Prepare ordering schedules.

4 
Place orders for materials and sub-contracts.

5 
Prepare and organize bonus schemes.

6 
Check bills of quantities for errors and carry out re-measures.

7 
Monitor cost control systems.

8 
Prepare cost/value reconciliations.

9 
Assess work in progress for the financial year.

10 
Attend site meetings.

11 
Preparation presentation and agreement of claims with Employer.

12 
Dealing with extras, claims and contra charges in relation to sub-contract packages.

13 
Prepare or agree variations, including Schedule 2 Quotations, with client’s surveyor and sub-contractors.

14 
Prepare applications for interim valuations and agree payments with sub-contractors.

15 
Prepare or agree final account with Employer’s surveyor and agree sub-contractor final payments.

The quantity surveyor’s legal obligations

The quantity surveyor is normally appointed directly by the client and the two of them enter into a contract of employment. This may be in the form of a letter setting out the essential terms of the contract, such as the services to be provided and the basis of payment, or a standard ‘Form of Agreement for the Appointment of a Quantity Surveyor’ may be used.

The obligations of the quantity surveyor are governed therefore by the terms of the contract of employment. However, a person who offers professional services has a duty in law to exercise reasonable skill and care in the performance of those services, otherwise he may be liable for damages under the law relating to negligence. His actions are expected to be of an equal standard to those of other qualified persons practicing the same profession.

Only a few cases regarding surveyors have come before the courts, and the following are of particular interest.

London School Board v Northcroft Son & Neighbour (1889)

The clients brought an action against Northcrofts, the quantity surveyors, for negligence because of clerical errors in calculations, which resulted in overpayments to the contractor. It was held that as the quantity surveyor had employed a skilled clerk who had carried out a large number of calculations correctly, the quantity surveyor was not liable.

Dudley Corporation v Parsons & Morris (1959)

This case centered on the interpretation of an item in a bill of quantities which stated ‘extra over for excavating in rock’. It was unclear whether the item referred to the immediately preceding item of basement excavation or to all the excavation items. The seriousness of the matter from the contractor’s point of view was that the item had been grossly underpriced and on re-measurement was some three times the provisional quantity in the bill. It was held by the Court of Appeal that the contractor was entitled only to be paid at the erroneous rate for the total quantity of the item as re-measured.

Tyrer v District Auditor of Monmouthshire (1974) 230 EG 973

The local authority overpaid a contractor because Tyrer, a quantity surveyor who was an employee of the authority, had accepted rates for work, which he must have known were ridiculously high and had also made an arithmetical error when issuing an interim certificate. Tyrer appealed against being surcharged by the District Auditor for the loss sustained by the authority, on the grounds that he was acting in a quasi-judicial position. The appeal was rejected. The quantity surveyor owed a duty to carry out his professional work with a reasonable degree of care and skill.

Sutcliffe v Thackrah (1974) HL 1 Ll Rep 318

Although in this case the defendant was an architect, the quantity surveyor had included in two valuations the value of work, which was defective, not having been advised of the defects by the architect. The client sued the architect for the cost of rectifying the defective work. The House of Lords held that the normal rules of professional negligence applied to all aspects of an architect’s duties and, in exercising his functions, he must act impartially. The same obligations also apply to the actions of a quantity surveyor, although it was not a matter under consideration in this case.

John Laing Construction Ltd v County and District Properties Ltd (1982) QB 23 BLR 1

In this case (concerning a contract based on the Standard Form of Building Contract, 1963 edition, July 1977 revision) the quantity surveyor had included in interim certificates fluctuations amounts payable to a sub-contractor, which ought not to have been included because the written notice required in clause 31D(1) had not been given.

The judge concluded that clause 31D(3) of the contract conferred upon the quantity surveyor ‘no authority to agree, or to do anything which could have the effect of agreeing, liability as distinct from quantum’. However, he said that ‘a quantity surveyor appointed under this or any other contract can as a matter of fact and law be given such authority, or any other authority, by the Employer in any one or more of a number of ways’. The Employer was entitled to have the sums in question excluded from the final account.

Implied obligations

When entering into a contract it is obviously important for a quantity surveyor to be aware of and understand the express terms incorporated into the contract, as failure to comply with these terms may lead to a claim for breach of contract resulting in the award of damages. However it is also important for the quantity surveyor to be aware that other terms may exist within the contract of which he is totally unaware, i.e., implied terms. For example, if a dispute arises in relation to a contract, one of the parties may claim that although a term was not expressly written into the contract its existence is nevertheless implied and if the dispute is taken to the courts a decision will have to be made as to whether such a term was implied in the agreement. Such a situation arose in Partridge v Morris (1995) CILL 1095, where a householder engaged an architect to prepare the designs for a house alteration. The architect (Morris) also assisted in the tendering process and recommended a contractor to the householder (Partridge). Unfortunately the recommended contractor was on the verge of insolvency, which affected the quality of the work carried out. The householder terminated the contractor’s employment and consequently incurred considerable extra expense in getting the works completed. There was little point in pursuing the original contractor for these costs, as he was insolvent. As a result Partridge sought to recover damages from the architect, part of the claim was that Morris should have reviewed the financial standing of the contractor prior to recommending the acceptance of their tender. Although there was no express term in the agreement between Partridge and Morris requiring the architect to carry out a financial check, the court referred to an RIBA publication, which outlined an architect’s duties where it was stated that an architect should discreetly check the financial status of firms providing a tender. Therefore, in this instance the court’s decision was that the architect was under an implied duty to research the contractor’s financial standing and was in breach of that duty. Quantity Surveyors are sometimes asked by their clients to provide advice on the selection and appointment of contractors and in such cases it is important to be aware of what liabilities may be associated with the advice provided.
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The contract
Under the general law of contract, when a party makes an offer to provide goods or services for some certain consideration and the party to whom the offer is made accepts it, then, provided it does not involve any illegal act, a contract which is enforceable at law exists.
In the construction industry, the offer is made by the contractor who tenders to carry out specified construction works in return for a money payment and upon the acceptance of that offer by the client and promoting the project, a binding contract comes in to being.

The contract documents

The number and nature of contract documents will normally correspond with those of the tender documents. They may be some or all of the following.
1)
Form of contract
This is the principle document, a printed Standard Form, such as one of the variants of the JCT Forms. The JCT 98 Edition consists of three main parts:
i) The Articles of Agreement, which is the actual contract which the parties sign,
ii) The Conditions (sub-divided into five parts), which sets out the obligations and rights of the parties and details of the conditions under which the contract is to be carried out,
iii) Supplemental provisions which sets out the rights and liabilities of the parties in regard to Value Added Tax (VAT).
2)
Bills of quantity
Any errors in the bills must be corrected in accordance with the selected option in the Code of Single Stage Selective Tendering document and necessary adjustments to rates and prices must be clearly and neatly made.
3)
Specification 

Under the “With Quantities” variant of the JCT Form, the Specification is not a contract document, but it is under the “Without Quantities” variant.
In the latter case, the specification is to be prepared in the form for detailed pricing and have been priced by the contractor when tendering. In this case, the contractor may have been asked to submit with the tender, the contract sum analysis which shows the breakdown of the tender sum in sufficient details to enable the variations and provisional sums to be valued, the price adjustment formula to be applied and the preparation of interim certificates to be facilitated.

4)
Schedule of Work

Where the Bills of Quantity do no form part of the contract, the contractor may send a Schedule of Works for pricing when tendering, instead of a Specification.

5)
Schedule of Rates
When the bills of quantities are not provided, a Schedule of Rates is usually necessary as a basis for pricing the work in Measured Contracts and for pricing variations in the case of Lump Sum contracts.
6)
Drawing
The Contract Drawings are not limited to those issued with the tender but are all those which have been used in the preparation of the bills of quantities or specification.

Preparations for executing the contract

The quantity surveyor is regarded by the architect as the expert in matters relating to the interpretation and application of the contract conditions. Accordingly, it is not uncommon for the preparation for the signing of the contract to be the task of the quantity surveyor.
Each of the contract documents is important from a legal point of view. Both parties are bound by what is said in them. When a contract proceeds satisfactory to completion and settlement, many of the details in those documents are not referred to. They become all important when a contract runs into difficulties and particular statements in the documents may then come under close scrutiny. If there are ambiguities, discrepancies or contradictions in them, it may lead to delays, arbitration proceedings or even actions in the Courts, all of which are expensive as well as frustrating.
If such faults in the contract documents are due to the carelessness of the persons responsible for their preparation, their principals will be liable for a claim for damages for negligence, which might prove very costly. Therefore, great care must be exercised in carrying out the task of preparing the documents for the execution of the contract.
Form of contract

The Articles of Agreement
The blank spaces must be filled in, with the date and names and addresses of the Employer and the Contractor, a brief statement of the nature and location of the Works, the architect’s name, the numbers of the contract drawings, the contract sum (in words and in figures) and the names and addresses respectively of the Architect / Contract Administrator and Quantity Surveyor.
Where bills of quantities are not used and if in consequence, a quantity surveyor is not appointed, an alternative Article is provided for the name to be given of the person exercising the quantity surveying function.

Conditions:
Some clauses of the conditions in the JCT Form contain alternative wording. Attention is drawn to these alternatives in footnotes and to the need for appropriate deletions. Such deletions should be clearly and neatly made.
The blank spaces in the appendix to the conditions should also be filled in, in accordance with a further list in the bills or specification. It should be noted that if nothing is stated against certain of the clause numbers, then specified time period will apply. 
The parties should initial each amendment to the printed document in the adjacent margin. This serves to confirm that all amendments were made before the contract was executed and that no amendment was made subsequent to that event.

Bills of quantities

The priced bills submitted by the contractor should show clearly all the amended and corrected rates and prices etc. which have been agreed between the contractor and the quantity surveyor. If an adjusting amount, equal to the amount of the errors has been entered in the General Summary, then an endorsement should be added indicating the percentage effect on the measured rates and prices.

Specification 

Where the specification is a contract document, all which is necessary is to endorse on the reverse of the last page the words “This is the Specification referred to in the contact “with spaces for the signatures as in the case of bills. The schedule of rate should show clearly all corrections and amendments which have been agreed between the quantity surveyor and contractor. If, alternatively, a Contract Sum Analysis has been submitted, this should be signed by the parties and attached to the specification or to the Contract Conditions.

Schedule of works
Instead of a specification, if a priced Schedule of Works has been submitted by the contractor when tendering that will be a contract document and a similar endorsement, as that described for specification, will be made and signed by the parties.

Drawings 
It is desirable that each of the drawings should be endorsed either “This is a contract drawing” or “This drawing was used in the preparation of the bills of quantities” or some similar statement.

Copies of contract document
Immediately after the execution of the contract, the contractor should be given a certified copy of the Articles of Agreement, the Conditions of the Contract, the contract drawings, and the contract bills. In practice, the two copies of these documents are prepared at the same time so that they are identical, including all the initiating and the signatures. Where the contract is sealed only one copy needs to bear the seals.

In addition the contractor should be given two copies of the un-priced bills or the specification and two copies of the drawings plus two copies of any descriptive schedule or similar document.

The contract sum
In the case of lump sum contracts, a specified sum of money is stated in the contract as to be paid by the Employer to the contractor for the carrying out of the construction works. This is a fixed sum but is subject to additions and deductions in respect of various maters. The main causes for adjustment of contract sum for which the Conditions make provisions are:
1) Adjustments of prime cost sums and provisional sums,
2) Variations to the design or specification of the works,
3) Additions or reductions to the scope of the works,
4) Loss and/or expense incurred by the contractor for specified reasons,
5) Increases or decreases in the costs of labour and materials or in taxes, levies and contributions imposed by Government.
The scope for adjustment of the contract sum is not unlimited. Clause 14.2 of the JCT Form limits adjustments to the express provisions of the contract. It specifically excludes the corrections of errors made in the contractor’s computation of the contract sum.
References
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Questions

1. Identify and evaluate the most suitable procurement method for a given project.

2. Describe the contract documents for a selected procurement method.

3. Assess the usefulness of the above contract document for proper execution of the contract.
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Prime Cost Sums and Provisional Sums
Prime cost sums and provisional sums are lump sums included in the contract sum to cover the costs of part of the works which are not measured in the bills or specified in detail in the specification in the case of contracts based on drawings and specifications.

Prime cost sums are included in the bills of quantities, for works to be executed by nominated subcontractors and materials or goods to be obtained from nominated suppliers.

The right to nominate is wholly the architects, who may exercise that right:
1) By naming a subcontractor or a supplier in a prime cost sum item in the bills of quantities or specification;
2) By naming a supplier in an architect’s instruction relating to the expenditure of a prime cost sum or a provisional sum;
3) By naming a sub contractor on the Standard Form of Nomination Instruction for a Sub-contractor NSC/N to carry out work for which a prime cost sum is included in the bills of quantities or specifications.
The reasons for dealing with parts of the work by the use of Prime Cost sums are:
a) In the case of nominated subcontractors’ work, to give the architect control over the choice of firm to carry out the work, particularly where it is of a specialist nature or outside the scope of work normally carried out by general contractors;
b) In the case of nominated suppliers’ materials or goods, to enable the architect to select articles or materials manufactured by particular firms.

A special kind of provisional sum is the contingency sum included in the bills of quantities. This is to meet or offset costs of undefined work which cannot be foreseen before construction begins and which may not arise at all. Therefore the contingency sum has no real relation to the construction works, and in practice merely serves to reduce the total net cost of any extra or more expensive works than that originally envisaged.
Subcontracts and Contracts of Sale
In order to safeguard the rights of the parties in a building project and to make their respective obligations legally binding, a contractor is required to enter into subcontracts and contracts of sale with nominated subcontractors and nominated suppliers respectively. In relation to subcontract works, clause 35.4 of the JCT Form lists Standard Form of Tender, Subcontract and Employer / Subcontractor Agreement and Nomination, the use of which constitutes a standard procedure described in clauses 35.5 & 35.9 the JCT Form.
The provisions in clause 36 regarding nominated suppliers are very simpler. They specify various rights and obligations to be included in a contract of sale, unless the architect and contractor agree otherwise.
The quantity surveyor when dealing with prime cost sums should aware of the agreements which have been entered into by the contractor and must adjust the contact sum accordingly with the scope and limitations of those agreements.
Prime Cost Sums
The term prime cost means the total cost to the contractor of buying materials, goods and components, of using or hiring plant and of employing labour. In the present context, its meaning is extended to include the costs to the contractor of employing nominated sub-contractors to carryout specified parts of the Works, and the costs of materials and goods obtained from nominated suppliers.
Clauses 35 and 36 of the JCT Form describe the manner in which prime cost sums should be dealt with. When the contract sum is adjusted at the end of the contract, the prime cost sums are deducted and the corresponding actual sums expended are substituted. In practice, various matters of detail are involved, which must be dealt with properly. These are:
a) Discounts;
b) Net prices and incorrect discounts; 

c) General contractor’s profit;
d) Attendances on nominated sub-contractors.
Discounts
Discounts are amounts by which quoted or stated costs or prices may be reduced when paying accounts, usually depending on the fulfilment of specified conditions.
Trade discounts
These discounts are customarily allowed off the prices on standard price lists of materials and goods in particular trades. This is often done to avoid frequent revision of such lists, the discounts being varied to allow for fluctuation in prices. In addition some suppliers will allow larger discounts to regular customers or those who buy large quantities.
Cash discounts
These discounts are allowed off invoice prices if the contractor pays with in a certain period. In the case of sub-contractors, the period is 17 days after issue of the architect’s certificate which includes the value of the invoiced works or services. In the case of suppliers, the period is 30 days from the end of the month during which delivery of materials or goods is made. If payment is not paid within the specified period, the contractor is not entitled to deduct the discount. 
Under the JCT Form, all discounts except cash discounts must be deducted from any sums due to sub-contractors and suppliers. In addition, cash discounts in excess of 2½% in the case of nominated sub-contractors and 5% in case of nominated suppliers must also be deducted. This means that the Employer has the benefit of all the discounts other than the specified percentages for cash discounts.
Net Prices and Incorrect Discounts
Sometimes sub-contractors and suppliers quote net prices (i.e., prices exclusive of cash discounts) or prices inclusive of cash discounts but at the wrong percentage. The provisions of the Standard Forms give the contractor the right to the appropriate discounts and the Employer the right not to have to pay more than the appropriate discounts.
The use of JCT Standard Form of Nominated Sub-contract Tender, NSC/T, ensures that discount included in sub-contractors’ tenders is correct as it refers in Part 2 to the cash discount allowable to the Main Contractor under Sub-Contract NSC/C clause 4.16.1.1, i.e. 2½%. However, in cases where the standard procedure is not followed, difficulties in regard to discount may arise and consideration needs to be given to the proper way to deal with them.
Examples: 
1.
A nominated subcontractor rendered an invoice for Rs 62,400.00 for floor tiling supplied and laid. The invoice being marked net monthly account. Calculate the correct total.

2.
A nominated sub-contractor rendered an invoice for Rs. 124,800.00 for an electrical installation. The invoice stated 5% instead of 2½% cash discount monthly allowance. Calculate the correct total.
3.
 A nominated supplier of ironmongery invoiced the good supplied at Rs 60,807.60 and marked the invoice net. Calculate the correct total.
4.
A nominated supplier of sanitary appliances invoices goods at Rs. 91,352.00 the invoice showing cash discount of 2½% instead of 5% cash discount monthly allowance. Calculate the correct total.
Clause 4.16 of the JCT nominated subcontract condition NSC/C use the contractor the right to deduct 2½% cash discount from any sum due to a subcontractor which is included in the amount of certificate for payment is made with in the stipulated period of 17 days.

Clause 4.17 of NSC/C requires the additions of 1/39 to fluctuations and certain other costs so that the general contractor can deduct the discount without reducing the original amounts.
General Contractor’s Profit
Prime cost sums are seems to be exclusive of the general contractor’s profit. Provision is made in the bills of quantities and specification for a separate addition which is normally calculated as a percentage of Prime Cost sums, the tenderer stating the percentage that he required. When the contract sum is adjusted by the omission of Prime Cost sum and the substitution of actual costs incurred, the profit amount also should be adjusted pro rata by applying the same percentage to the actual cost.

Same times the profit additions may be shown as lump sums without any indication of the method of calculation. In this case such sums should be adjusted pro-rata to the actual costs. In the event of the employer paying a subcontractor direct for any reason the general contractor is still entitled to the profit addition as this is a management fee.

Attendance
A general contractor has to attend upon nominated subcontractors, as he is responsible for their work and for the integration of subcontract works into the main contractor’s works. Where there are bills of quantities, general attendances are given together in one item and individual items are given for special attendance on each subcontractor as required. Clause A42 of SMM7 defines the general attendance and special attendance is defined under clause A51 of the SMM7.
Double Rule Billing Paper
Double Rule Billing Paper used for adjustment of Prime Cost & Provisional Sums is given below:
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	Net Omission / Addition carried to summary
	
	 


Examples: 
Nominated Sub-contractors
1).
Piling:

The tender dated 12/01/2006 submitted by a Piling NSC in the sum of Rs. 1,134,000.00 was accepted in AI No 1 dated 24/02/2006. Piling NSC account dated 26/06/2006 was for the same as quoted. The amount set against P.C sum is Rs. 1,170,000.00.
2).
Asphalt tanking:

The tender dated 03/02/2006 submitted by an Asphalt NSC in the sum of Rs. 137,250.00 was also accepted by AI No. 01. Asphalt NSC account dated 03/05/2007 totalled Rs. 141,070.00 made up of Rs. 137,250.00 as quoted, Rs. 580.00 for increased cost of material, Rs. 1,170.00 for Dayworks and Rs. 2,070.00 for labour cost increases. The Rs. 580.00 was deducted by the QS as Asphalt was not in the list of basic prices. The amount set against P.C sum is Rs. 162, 000.00
3).
Electrical Installation:
The tender dated 10/02/02006 submitted by an Electrical NSC in the sum of Rs. 180,000.00 was accepted by AI No. 01. Electrical NSC the account dated 03/09/2007 of totalled to Rs. 184,023.00 including Rs. 4,023.00 for fluctuation of labour. P.C. sum in the BOQ is for Rs. 180,000.00.
4).
Lift Installation:
The tender dated 26/02/2006 by a Lift NSC in the sum of Rs. 3,397,500.00 was accepted and the subcontractor was nominated. Lift NSC submitted an account dated 20/09/2007 for Rs. 3,580,479.00 including Rs. 115,236.00 for increase of in the cost of materials and Rs 67,743.00 for labour cost increases. The P.C. sum included in the BOQ is Rs 3,420,000.00.
Nominated suppliers: 

1).
Kitchen Fitments:
The quotation given by G. F. Joiners Ltd., for a sum of Rs. 321,500.00 was accepted and the architect instructed the contractor to place the order. The contractor informed the architect that the quotation allowed only 2½% cash discount. The invoice rendered by G.F Joinary after delivery of the fitment for the above amount was adjusted by the Q.S to 5% cash discount. If the amount included in the BOQ is Rs. 360,000.00 make the adjustment to the P.C. sum.
2).
Ironmongery:
N.K.G limited quotation for Rs. 292,300.00 for the ironmongery was accepted and the order was placed. The suppliers rendered their accounts in accordance with the quotation and another account was submitted for Rs. 13,068.00 for the additional ironmongery. Make the adjustment of P.C. sum. The amount in the BOQ is Rs. 270,000.00

3).
Sanitary Appliances:
M/s. Sanitaryware Ltd quoted a sum of Rs. 392,490.00 for the sanitary appliances and their invoice after delivery was for Rs. 394,740.00 including an amount of Rs. 2,250.00 for special packaging. If the BOQ amount allowed is Rs 432,000.00, make the adjustment to the P.C.sum. 

Provisional Sums:
Statutory bodies

Water main connection
Allowance in BOQ is Rs. 36,000.00 and payment made to water board was Rs. 35,456.00.
Electricity main connection
Provisional sum in BOQ is Rs. 36,000.00 and payment made to CEB was Rs. 36,343.00.
Gas man connection
Provisional sum in BOQ is Rs. 54,000.00 and payment made to Gas Company was Rs. 52,419.00.
Sewer connection
Provisional sum in BOQ is Rs. 90,000.00 and payment made was Rs. 87, 982.00.
All payments are subject to a 5% profit addition.
Other works

Dayworks:

The provisional sum allowed in the BOQ for dayworks is Rs. 40,000.00 but no works were carried out under dayworks.
Telephone Calls:

Provisional sum allowed for employer’s T.P calls is Rs. 7,500.00 and the total bills were for Rs. 4,643.50.
Security Installation:
Provisional sum in BOQ is for Rs. 20,000.00 and the payment made to the security company was Rs. 21,250.00
Landscaping:
Provisional sum in BOQ is for Rs. 215,000.00. Payment made for landscaping work was Rs. 237,250.00
Contingencies:
A provisional sum of Rs. 80,000.00 was allowed in the Bills of Quantities but was not used.
All payments are subject to a 5% profit addition.
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Questions

1. Explain the reasons for inclusion of Prime Cost sums and Provisional sums in a contract.

2. Describe the various matters of details, involved with Prime Cost sums.

3. Adjust Prime Cost sums and Provisional sums and prepare summaries.
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Variations

Definitions and Origin of Variations

Clause 13.1 of JCT Form defines the wide scope for the exercise of the architects’ power to vary the works.

Variations may arise in any of the following situations with reference to JCT Form:
1. When the Architect needs or wishes to vary the design or the specification,
2. When a discrepancy is discovered between any two or more of contract documents. (Clause 2.3),
3. When a discrepancy is discovered between any statutory requirement and any of the contract documents. (Clause 6.1),
4. When an error in or omission form the contract bill is discovered. (Clause 2.2),
5. When the description of a provisional sum for defined work in the contract bill does not provide the information required by General Rule 10.3 of SMM 7. (Clause 2.2).
The largest number of variations arises under (1) above. In cases 1, 2 and 3, the architect is required to issue instructions but it is not necessary in cases 4 & 5. All such instructions must be in writing. Although the architect can order any variation that he wishes, the contractor is bound to carry out such an order only if it is in the form of a written instruction issued by the architect.

Under clause 4.3 of JCT Form, an oral instruction given at site by the Architect, shall be confirmed in writing by the contractor to the Architect within 7 days. The Architect has the opportunity during the 7 days following receipt of that confirmation to decent otherwise the instruction becomes effective immediately. Fail in such action, the Architect can issue a conformation at any later date but prior to the issue of the final certificate.

The Architect will issue a written instructions which sanctions a variation already carried out in compliance with oral instructions. Clause 13.2 of the JCT Form goes further, enabling the Architect to sanction subsequently any variation which a contractor already carried out not in pursuant of an architect’s instruction, oral or written.  
Any direction properly given by the clerk of works to the contractor, become effective only if it is confirmed in writing by the Architect within two working days. (Clause12).

All Architects’ instructions do not necessarily constitute or contain variations to the contract. Some may be explanatory, others may be direct how provisional sums and prime cost sums are to be expended, and others may instruct the contractor to remove from site materials not in accordance with contract. None of these Architect's Instructions may constitute a variation to the works. 
The cause of a variation listed as (4) above, arises under clause 2.2 of the JCT Form. This is where an error or omission has occurred in the compilation by the quantity surveyor, of the bills of quantities upon which a contract sum has been based.

Measuring Variations  
Few variations have no effect on the Contract Sum. Therefore in order to adjust the contract sum adequately and satisfactorily within the conditions of the contract, the quantity surveyor must ascertain the net extra cost or net saving involved. To do that, the affected work should be measured, except in those instances where the method of valuations makes it unnecessary. This means that the works originally designed must be identified, isolated and valued, and that which will be required to replace the omitted work must be measured and valued. Such measurement may be done from drawings or, if drawings are not available, by physically measuring the substituted work on the site after it has been carried out.
The quantity surveyor has the duty laid upon him by clause 13.6 of the JCT Form, to provide the opportunity for the contractor to be present when measurements of variations are taken. Although the clauses do not specially refers solely to measurements on site, in practice the provision is not normally applied to measurement from drawings, done in the office.

When measuring on site, it should be remembered that it is intended by the committee that prepared the Standard Method of Measurement that the rules of measurement should apply equally to measurement on site and, measurement from drawings.
Measurements taken on site are entered in dimension papers, which consist of pages with dimension column rulings similar to ‘cut and shuffle’ slips, or to traditional dimension paper but only one set of column instead of two.

Another way of dealing with both the measurements and the working-up involved, is to use A4 size paper ruled with dimension columns on the left and quantity and money columns on the right, similar to estimating paper.
Variations accounts

Clause 30.6.1.2 of the JCT Form states that the measurements should be done of the variations, work up into variation accounts, complete it and price it. A copy of this variation account should be given to the contractor not later than 9 months after Practical Completion.
The format of variation accounts sheet is deferred from a firm of surveyors to another. Some quantity surveyors build the additions & omissions separately, but some other compiled all the omissions together and additions together, each group been classified under appropriate work section headings. The merit of the former method is that the cost of each variation is apparent, together with separate totals of omissions and additions. The main disadvantage is that the variation accounts are almost certain to form a thicker document due to the repetition of items in different variations and also because of the extra space taken up with separate totals.
Valuing variations
There are several ways of valuing variations, the choice in a particular case being that which is appropriate to the circumstances. They are:
1) By the inclusion in the variation accounts of a lump sum in accordance with a quotation submitted by the contractor and accepted by the architect.
2) By pricing measured items in the variations accounts.
3) By ascertaining the total prime cost of additional work and applying appropriate percentage additions.
Clause 13.4.1.1 of the JCT Form lays the duty of valuing variations upon the consultant’s quantity surveyor who has the right to decide the appropriate method and means of valuing them in each situation. 
Contractors accepted quotations

Clause 13A of the JCT Form provides for the contractor to submit to the Quantity Surveyor a quotation for carrying out the specified work where the architect can provide adequate information. These works might include the works to be carried out by nominated subcontractors from whom the contractor may obtain quotations for inclusion in his 13A quotation.

The 13A quotation to show separately and in sufficient detail the value of the adjustment to the contract sum, including the effect on any other work with supporting calculations based on rates and prices in the contract bills; any adjustment of time required for completion of the works; the amount to be paid in lieu of the value of direct loss and/or expense under clause 26.1; and a fair and reasonable sum for preparing the 13A quotation 

On receipt of the contractor’s quotation, the client has seven days to accept or reject the quotation. If it is accepted the architect must inform the contractor of the accepting stating the consequence adjustment to the contract sum and a revised competition date.
If the contractor does not agree to provide a 13A quotation the variation will be valued in the normal way under the valuation rules in clause 13.5. If the employer has not accepted the 13A quotation by the end of the seven days allowed for acceptance, the architect may instruct the contractor either that the variation to be carried out and valued under the valuation rules in clause 13.5 or that it is not to be carried out. In either case a fair and reasonable amount is to be paid to the contractor for preparing the 13A quotation.
Pricing measured items

Clause 13 of the JCT Form explicit about the way the measured items should be priced. The prices in the bills or schedules of rates are to be used. This is subject to the proviso that the character of the work and the conditions of its execution are similar to that in the project as originally envisage. This covers omissions and much of the additions.
Some items will bear no relationship or comparison at all with items in the contract bills, or may not be carried out under similar conditions to similar items in the bills. In these cases, a fair valuation is to be done. This mean that a unit rate have to be built up from the prime cost of the necessary materials and using labour constants valued at all in labour rates and with any appropriate allowances for plant and with additions for overheads and profit.

In between the two foregoing groups of items, there is a third group in which the items are not exactly the same as but bear a fairly close resemblance to items in the bills or schedule of rates. These should be priced on the basis of the prices of the comparable items. That means in effect, that the pricing of such items is to be done at the same level of prices as it contained in the contract documents. 

Prime Cost plus Percentage Addition

This method of valuing variation is commonly known as daywork and bears a close resemblance to the valuation of the work under the prime cost or cost reimbursement type of contract. Daywork is a method of payment to the contractor by the reimbursement of the prime costs of all materials, labour and plant used in the carrying out of the work, with a percentage addition to the total cost of each of those groups for overheads and profit.
The contractor is required to submit vouchers, known as daywork sheets, not later than the end of the week following that in which the daywork was completed giving full details of labour, materials and plant in carrying it out. These vouchers should be verified by the architect or his authorized representative. If there is a clerk of works, he will be relied upon to do the verifying. The quantity surveyor will be accepting only unverified daywork sheets where he is able to satisfy himself that the claim is reasonable, but to do so, is not strictly within the terms of the standard forms. The signature denoting verification by the architect or his representative relates only to the material used and the time spent, and not to the correctness or otherwise of any prices included.
The rates and prices used in valuing dayworks should be those current at the time the work was carried out and not those current at the date of tender.
The rates of labour used in valuing daywork should be standard hourly based rates irrespective of the actual rates paid. Where the rates above the basic rates are paid the excess come out from the percentage addition. The method of computing standard hourly based rates for use in pricing dayworks is illustrated in the Definition of Prime Cost of Dayworks.
Plant cost may be calculated on the basic of the schedule of basic plant charges issued by the Building Cost Information Service (BCIS) and intended to be used solely for that purpose.
Additional expenses arising from variations
There is a possibility that the contractor may not always be adequately remunerated for what he is required to do in regard to variations under the terms of the Standards Forms.
Eg: The contractor might have ordered the windows before a variation was issued to increase the width of the windows. The delivery might take some time and also the contractor might have brought lintels to the site. Due to the variation ordered the lintels might become surplus to requirements. The normal measurement of the omissions and additions involved would result in the omission of the shorter lintels and the addition of the longer lintels and no account would be taken of the surplus lintels. Clause 13.5.7 of the JCT Form recognizes the possibility of additional expense arising from variations. The contractor should submit a written application to the architect for reimbursement of the additional expense which he has incurred and upon receipt of such application if it is justified, the quantity surveyor must ascertain the amount involved, which then must be added to the contract sum.

Use of erroneous rates when pricing variations
Sometimes, a rate against measured item in bills of quantities is inadvertently under-priced or overpriced by the contractor and the error may have escaped the notice of the quantity surveyor when examining the tender document before the contact was let, so that nothing was done about it. If subsequently the item is involved in a variation then a difficulty may arise in the use of the erroneous rate, which must be resolved.
Clause 13.5.1 of the JCT Form clearly states that bill rates shall be used, provided the work is of similar character and executed under similar conditions. Therefore there is no authority to the consultant’s quantity surveyor to use a different rate so long as the work is similar in those respects.
There had been a suggestion that the erroneous rate should be applied only up to the limit of the quantity of the item in the contract bills to which it applies and that beyond that limit of fair rate should be substituted.
The judgment in a case heard in the High Court in 1967, Dudley Cooperation vs. Parsons & Morris Limited, held that he total quantity of an item in a re-measurement should be priced at the erroneous rates in question, a decision which was upheld in the Court of Appeal in1969. This appears to settle the matter.
Adjustment of Preliminaries on account of variations: 

Some contractor’s quantity surveyors have argued that if the value of the job is increased by variations, then the preliminaries should also be increased in proportion, on the grounds that, they are directly affected by the size and value of the contract.

The pricing of preliminary items by means of fixed charges and time related charges was introduced in to the SMM for the first time in the 7th edition of the SMM. The fixed charges items are the employer’s requirements “A32 - 37 in SMM7” and contractor’s general items, “clauses A 42 and A 44”, are given as time related charges. Clause 13.5.3.3 of the JCT Form facilitates the adjustment of preliminaries in the above manner.

If an extension of time is granted by the architect on the account of variation then those preliminary items with the time related content will be considered as ranking as a proportional as increase in that content whilst the cost related and fixed charges elements remain unchanged. 

Eg. The following list of variations contained in an A.I. (Architect’s Instructions) issued for a contract:
1).
Willingdon Light Buff Facing Bricks in lieu of Hildon Tuder Brown Facing Bricks. Tuder Brown Facings was Rs. 21180. 00 per 1000, including delivery, when contractor priced the bills, and the price of Willingdon Light Buff Facings, delivered, was Rs. 22,704.00 per 1000. The bill rates are Rs. 2,964.00 for 102.5 mm thick walls and Rs. 4,960.00 for 215 mm thick walls. The overhead and profit was 20%. Calculate the new rates for each wall thicknesses and prepare variation account.
2).
The roof slab to the flat increased from 125 mm thick to 175 mm thick and the main reinforcement increased from 12 mm to 16 mm Ø bars. The bill rate for 1 m³ Grade C20 concrete is Rs. 14,400.00 and labour for placing is 12 hours per m³ for slab thickness ≤150 mm and 8 hours per m³ for slab thickness >150 mm and ≤ 450 mm and the labour rate is Rs. 640.00 per 8 hour day. The bill rate for 1 tonne steel bar is Rs. 118,000.00 and Bar Bender hours for cut, bend and fix is 70 hours per tonne of 12 mm Ø bars and 60 hours per tonne of 16 mm Ø bars. The binding wire required is 15 kg. per tonne of 12 mm Ø bars and 10 kg. per tonne of 16 mm Ø bars. A Bar Bender is paid Rs. 960.00 per 8 hour day and cost per kg. of binding wire is Rs. 150.00. The overhead and profit was 20%. If the slab area is 12.0 m X 5.0 m. calculate the additional cost of slab and reinforcements, if the main bars are placed at 150 mm centres.
3).
Living room windows in flats to be 1800 x 1500 mm in lieu of 1800 X 1200 mm. The bill rate for this item is Rs. 19,400.00 and the overhead and profit is 20%.
4).
Glazed screens to balconies to be glazed with toughened clear float glass with putty in lieu of clear glass in beads.
5).
Window removed from existing store, opening in wall altered as necessary; provision of door and frame complete with deadlock, handles and closers.
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Questions

1. Describe variations as stipulated in JCT Standard Form of Building Contract.  

2. Identify and describe the appropriate ways of valuing the variations.
3. Define the effect on use of Erroneous Rates in a Building Contract.

4. Describe the method of adjusting Preliminaries on account of variations.
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Fluctuation

Definition


Any contract, other than a Prime Cost contract, will be either ‘Firm Price’ or ‘Fluctuating Price’. Firm Price contracts are those where reimbursement of changes in costs is limited to those relating to statutory contribution, levies and taxes. Fluctuating price contracts are those containing provisions for reimbursement of changes in a wide range of labour costs and material prices in addition to statutory costs. The term fluctuation includes both increases and decreases and that they may lead to payments becoming due to the contractor from the employer and vice versa.

The JCT Form contains three different provisions, any one of which may be incorporated in a contract by deleting the other two clauses in the appendix to the conditions of contract. These provisions are: 
a).
Adjustment of the contract sum limited to fluctuations in statutory contribution, levies & taxes as specified in clause 38,
b).
Adjustment of the contract sum in respect of fluctuation in labour & materials cost and in statutory contributions levies and taxes as specified in clause 39,
c).
Adjustment of the contract sum in respect of fluctuations as in ‘b’ above by the use of price adjustment formula as specified in clause 40.
“a” & “b” above reversed to traditional method of reimbursement of the actual amount of fluctuation’s allowed under the respective clauses of the contract and ‘c’ to the formula method of calculating by use of formula a sum to compensate for loss due to fluctuation 

Traditional method

The object of the traditional method is to ascertain the actual amount of the fluctuations in costs and prices within the scope of the appropriate clauses of the contract as stated above. These amounts are very less, sometimes than the actual costs and prices have really fluctuated, due to the limitations imposed by the operation of the contract clauses.

Statutory contribution levies and taxes relative to work people’ and others

Clauses 38 & 39.2 are similar and provide for the reimbursement of fluctuations occurring after the Base Date in:
1) The amounts of any statutory contribution, levy or tax which, at the Base Date the contractor is liable to pay or

2) The amount to any refund of any such contribution, levy or tax which is receivable by the contractor at the Base Date, as an employer of work people. The Base Date is defined as the date stated in the Appendix to the Conditions.
The provisions of clause 38 relate not only to operatives employed on site but also to:
1) Persons who are directly employed elsewhere by the contractor in the production of materials or goods for the Works, such as joinery shop workers; and
2) Persons, such as timekeepers, site surveyors, who, although employed by the contractor on site, are not work people as defined in the clause.
Labour cost in addition to statutory cost
Clause 39.1 of the JCT Form deals with fluctuations in labour costs other than those imposed by statute. In this sub-clause, the basis of the prices in the bills or schedule of rates is first defined and then it is provided that any increases or decreases with in the prescribed limits shall be paid to or allowed by the contractor. The basis of adjustment is “the Rules or Decisions of the National Joint Council for the Building Industry” and these are embodies in the National Working Rule Agreement. This agreement sets out the basic wage rates, extra payments to the operatives and various matters relating to the working conditions. Specific reference is made in clauses 39.1.1 and 39.1.2 to employers’ liability insurance and third party insurance. 

Material cost 

The basis of adjustment is a list of materials and goods with their basic prices. Both materials and prices to be entered by the contractor on a blank form attached to the bills at the same time as they are priced or the form  may be required to be filled in and returned with the form of tender.

Clause 39.7.2 of the JCT Form is specific that timber used in formwork ranks for fluctuations recovery although it is not part of the permanent work.

The Quantity Surveyor should check the total quantity of each material listed in the claims to see that they are not in excess of those reasonably required remembering to make allowances for reasonable losses due to wastage and theft. Any excess quantities should be excluded.

Nominated Sub-contractors and Nominated Suppliers

Claims for fluctuations from nominated sub-contractors and nominated suppliers are specifically excluded from the provisions of clauses 38 and 39, being dealt with under the provisions of the respective sub-contracts and contracts of sale.
Additions to net sum recoverable

The sums calculated for fluctuations are not subject to any profit addition but an addition should be made of the percentage stated in the Appendix to the Conditions as provided in clauses 38.7 and 39.8. This addition applies to all fluctuation amounts recoverable under the provisions of clauses 38 and 39.
Exclusions

The following kinds of work are excluded from the fluctuations provisions of clauses 38 and 39 of the JCT Form:
a. Work paid for on a daywork basis.

b. Work carried out by nominated sub-contractors and materials and goods supplied by nominated suppliers.

c. Work carried out by the contractor which is the subject of a Prime Cost sum and for which the contractor submitted a tender under clause 35.2.

d. Changes in value added tax charged by the contractor to the employer.

Recording and checking fluctuations claims

It is in the interest of the contractor and quantity surveyor that a satisfactory system of recording and submitting the details of fluctuations claims be agreed at the start of the contract. This means that the system employed should facilitate the checking of the details from original invoices, wages sheets etc.
In order that amounts due may be paid without delay, the contractor should present claims at regular intervals. All supporting documents should be provided for the quantity surveyor’s inspection when checking the claims and it is useful to have the signature of the Clerk of work on time sheets to certify the correctness of the names and hours shown.

Payments

Payments of amounts recoverable are required to be made in the next interim certificate after ascertaining, from time to time, the amounts due. Such amounts are not subject to retention. The total amount of fluctuations will also be included in the final account as an addition or deduction as the case may be.

Fluctuations after expiry of the contract period

A frequent cause for dispute in the past was whether the contractor was entitled to be paid for increases in costs relative to the period between the date of completion and the date of actual completion. The decision of the Court of Appeal in the case of Peak Construction (Liverpool) Ltd. Vs McKinney Foundation Ltd, 1970, 69 LGR1, settle this matter, by the judgement that the fluctuations amount are recoverable until the date of actual completion. i.e. including the period after the date by which the contract should have been completed.
The JCT Form, in clauses 38.4.7 and 39.5.7, freezes the amount of fluctuations at the levels which are operative at the completion date. Consequently, although fluctuations should be calculated up to the date of actual completion, such calculation should be made on the basis of the changes in costs and prices occurring up to but not after the completion date.

Other non-recoverable fluctuation

Where a contractor pay operatives at rates above a nationally negotiated rates, the provisions of clause 39 no longer apply. That clause applies only to rates of wages and other emoluments and expenses payable in accordance with rules or decisions of the National Joint Council for the Building Industry.
The non productive hours of overtime should not be included in allowable fluctuation payments. Only the actual hours worked rank for reimbursement.
Also excluded is the time spend on making good defects under the provisions of clause 17. Such work is required to be done entirely at the contractor’s expense.

Formula Fluctuations

The object of the formula method of reimbursement is to calculate a sum which will compensate the parties to the contract for loss incurred due to increases and decreases of the costs. No attempt is made to calculate the actual amount of loss involved.
The JCT Form refers in clause 40.1 to a separate document called the Formula Rules which sets out the formulae and defines their use. By virtue of the provisions of clause 40, the Formula Rules are made part of the Standard Form and therefore, contractually binding on the parties.
The application of the formulae is by means of indices, published monthly by the Department of Environment, which measure the fluctuations in costs of building work classified in 60 categories. The indices are intended to be applied monthly to the sums included in interim valuations, thus ensuring that the payment of fluctuations is made promptly. The index umbers for each category is based upon price movements of a number of selected items of labour, materials and plant which are calculated from a range of contracts.

Preparatory work necessary before using the formulae

The Formula Rules give a formula for application to each work category (Rule 9), a second one relative to balance of adjustable work (i.e. work ranking for adjustments, but which is not capable of allocation to any work category)(Rule 26) and a third formula for use for valuations after Practical Completion and in the Final Certificate (Rule 28). After giving corresponding formulae for use with work groups (Rules 29 & 38), five formulae applicable to five types of specialist engineering installations are given (Rules 50, 54, 58, 63 & 69).
In order to apply the appropriate formula to each work category, all the measured work items in the bills of quantities must be allocated to work categories. This should be done before tenders are invited either by annotating the bills or by preparing schedules.
There will be some work or goods the value of which is included in a valuation which cannot easily be allocated to work categories or which is excluded from adjustments and this is dealt with as discussed below.

Balance of adjustable work

This is the balance of main contractor’s work which ranks for adjustment but which is not allocated to work categories or to which an engineering formula does not apply
Eg: Preliminaries
Water for the work

Insurances
Attendances on nominated sub-contractors 

Multiple category items

If an item in the bill will fall within more than one work category then the item is allocated to the work category to which a largest part of the item releases.

Provisional sums

Provisional sums for work which will be paid at the current rate are not allocated to work categories but are separately identified as not subject to adjustments

Fixing of items supplied by the clients or nominated suppliers fixing only items may be dealt with either by:
a) allocating to an appropriate work category

b) including in the balance of adjustable work

c) applying an index specially created for the purpose

Variations
All items priced at bill rate analogous rates or at rates currents at the base date will rank for adjustments and should be allocated to work categories. Variations valued on a daywork basis or otherwise valued at rates or prices current at the date of execution should be excluded from the operation of the formula.
Payments to nominated sub contractors and suppliers 

Such payments including profit are excluded from the adjustment.
Unfixed materials and goods

The value of unfixed materials and goods is also excluded from adjustments.
Claims for loss or expense

Claims for extra payments under clauses 26 & 34.3 are excluded from the adjustment.

Calculation of adjustment amount

The appropriate formula is applied to each part of the value of work included in a valuation when it has been appropriate into:
a) Work category

b) Balance of adjustable work

c) In specialist engineering installation

Such applications are subject to the following consideration:
Provisional indices
Indices for any month when first published are provisional, normally firm indices are published 3 months later

Base month
The base month from which adjustment is calculated is the calendar month stated in the appendix to the condition’s which normally is the one prior to that in which the tender is due to return

Valuation period
The value of work carried out during the valuation period is substituted in the formula and this period is defined as commencing on the day and after that on which the immediately preceding valuation was done and finishing on the date of a succeeding valuation.

Non adjustable elements
The non adjustable element deduction applies only to the contracts based on the local authority editions of the JCT With Quantities Form.
Retention
The fluctuation amounts calculated by the formula method, unlike those ascertain by the traditional method, are subject to retention deduction.
Errors

Mechanical errors:
Mechanical errors might be one of the following:
a) Arithmetical errors in the calculation of the adjustment

b) Incorrect allocation of value to work categories or to work group
c) Incorrect allocation of the work contractors specialist work
d) Use of an incorrect index number or index numbers
If any such error has occurred then the Quantity Surveyor is required to correct it.
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Questions

1. Define “Fluctuation” and explain the provisions contained in the JCT Form of Building Contracts. 

2. Differentiate “Firm Price “and “Fluctuating Price” contracts.

3. Describe the object of the Traditional Method of ascertaining the fluctuations.
4. Define the object of calculating fluctuation by Formula method of reimbursement.
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Claims
Contractor’s claims may be three kinds:
a).
Common law claims,
b)
Ex-gratia claims/extra share claims,
c).
Contractual claims.
Common law claims
These arise from causes which are outside the express terms of a contract. They relate to breaches by the employer or his agents of either implied or express terms of the contract.

E.g.: if the employer in someway hindered progress of the works or if the architect was negligent in carrying out his duties resulting in loss to the contractor.

Ex-gratia claims
These have no legal basis but are claims which the contractor considers the employer has a moral duty to meet.

E.g.: if the contractor has seriously under-priced an item in the Bills of Quantities whose quantity has increased substantially because of a variation, the employer is under no obligation to meet such hardship claims but may be prepared to do so, on the grounds of natural justice or to help the contractor where otherwise he might be forced into liquidation.
Contractual claims
These arise from the express terms of a contract and form by far the most frequent kind of claims. They may relate to any or all of the following:
1) Variations, 

2) Fluctuations,
3) Extensions of time,
4) Loss and/or expense due to matters affecting regular progress of the works.
Claims arising from variations
These may relate to one or more of the following clauses: 

1) Clauses 13.5.1.3

The quantity surveyor should have priced at bill rates variation items which are similar in character but have executed under different conditions. In this case, the contractor is entitled to an increase over the bill rates.
2) Clauses 13.5.3.3

Contractor might claim that adjustment of one or more Preliminary items should be made but the Quantity Surveyor has not included the adjustment in the valuation of the variation.

3) Clauses 13.5.5

It may be claimed that, in consequence of a variation, the conditions under which other work is carried out has changed and therefore the bill rates for that work should be adjusted to reflect the changed conditions.
4) Clauses 13.5.6
Any of the bases of the claim described in the three paragraphs above may also apply to Performance Specified Work to which this clause relates.

5) Clauses 13.5.7

The contractor may claim that he has incurred additional costs which are directly associated with a variation but for which he has not being reimbursed by the application of the normal valuation rules.
Fluctuations claims
These relate to increases in the cost of labour, materials and plants and levies, contributions and taxes, which the contract provides for the contractor to be reimbursed by the traditional method in clauses 38 & 39 of the JCT Form.

Claims for extension of time

These arise from Clause 25 of the JCT Form. Clause 23 requires the contractor to complete the works on or before the date of completion stated in the Appendix or such other later date as may be fixed by the architect under Clauses 13A or 25. If the contractor fails to do so, he becomes liable for liquidated damages under clause 24, which the employer is entitled to deduct from payments due to the contractor at the rate stated in the Appendix for the period between the date when completion should have taken place and when it actually took place. This action is subject to the prior issue by the architect of a certificate of non-completion by the completion date.
The rate of liquidated damages stated in Appendix should be a genuine pre-estimate of the likely loss to the employer due to the time overrun and is not adjustable according to the actual loss incurred. The purpose of granting an extension of time is only to relieve the contractor of liability to pay liquidated damage for the period of the extension and does not carry an automatic right to reimbursement of any loss or expense which the contractor may claim he has suffered or incurred due to the matter for which the extension was granted.
Clause 25.4 lists Relevant Events, the happening of any one of which is a ground for extending the contract time by such period of time as the architect estimates is fair and reasonable, if it is apparent that the progress of the works is being or is likely to be delayed. The contractor must give prompt written notice of such actual or likely delay:
1).
Stating the cause(s),

2).
Identifying the Relevant Events,

3).
Giving particulars of the expected effects,

4).
Stating the estimated extent of the delay in the completion of the Works.
Within 12 weeks of receipt of all the above information, the architect must give a fair and reasonable extension of time if he is of the opinion that the cause of delay is a Relevant Event and that completion of the Works is likely to be delayed thereby. If an Architect’s Instruction calls for the omission of work, the may fix an earlier completion date than that fixed on a previous occasion, provided it is not earlier than the Date for Completion stated in the Appendix.

After the Completion Date, if that occurs before actual completion, the architect must review his previous decisions on extensions, not later than the end of 12 weeks after the date of actual completion. He must then:
1).
Fix a later Completion Date,

2).
Fix an earlier Completion Date,

3).
Confirm the Completion Date previously fixed and notify his decision to the contractor in writing.

Claims for loss or expense due to matters affecting regular progress of the work
These claims arise under Clauses 26 & 34 of the JCT Form. Clause 26.2 lists eight matters which might materially affect progress. If the contractor believes that any one or more of those matters has affected the regular progress of the works and that he has incurred loss and/or expense, then he must apply in writing to the architect for reimbursement.
All the matters listed in clause 26.2 are those or which the client is responsible being acts or omission of the client or the architect as his agent. Excluded from recovery are all other causes of loss or expense, such as those which are unknown or undefined or the result of commercial risks, bad pricing of the contractor’s tender, bad weather or bad organization or management of the contract. 
The architect need take no action unless and until a written application which clearly states the circumstances which have caused the loss has been received from the contractor. A new application is necessary for each new matter that arises. If the architect fails to act upon receipt of an application properly made, the employer will become in breach of contract and liable for damages.
The contractor is not required to formulate a claim, but must provide all necessary information to enable the amount of the loss to be ascertained. This means that the contractor must be prepared to reveal what he probably considered to be confidential information about such matters as actual wages and bonuses paid to operatives, details of head office overheads, etc.
The loss and/or expense, to be recoverable, must have been a direct consequence of the matters referred to in the claim without there having been any intervening cause. Thus, if the employer fails to provide materials for the works which he has agreed to provide and the contractor is asked to obtain them, then the contractor is entitled to recover the expense incurred in so doing, as well as the loss due to delay in obtaining them. However, if in obtaining those supplies, deliveries are held up due to a strike in the haulage industry and additional loss or expense ensues, this would not be recoverable, being an indirect result of the original cause.
If the contractor does formulate a claim or even if he just provides required information, he is much more likely to succeed to his claims if he makes a clear and orderly presentation of the data. It will not help the architect in forming an opinion as to the soundness of a claim or the quantity surveyor in ascertaining the proper amount if they are presented with a jumbled mass of papers which it is virtually impossible to sort out. 
Heads of the claims may be any or all of the following 
1) Inefficient use of labour or plant
2) Increase in costs of labour materials etc. during the period of disruption
3) Site running cost
4) Head office overhead

5) Finance charges and interest

6) Loss of profit

Inefficient use of labour or plant

This refers to men and plant standing idle or working at a reduced level of output. It would be necessary for the contractor in substantiating a claim to produce evidence of the estimated levels of output used in preparing his tender and records of the actual output during the disruption period.
Increase in costs of labour, materials etc. during the period of disruption

Increases in costs would normally only apply in the case of firm price contracts, although they could possibly apply in the case of fluctuations contracts using clauses 38 or 39, in respect of materials, etc. not listed on the list of basic prices of materials.
Site running costs
Relate to site staff costs, offices, mess-rooms, sheds, rates on temporary buildings etc., normally referred to as Preliminaries. Prolongation of a contract could result in or some or all of these items being required for a period excess of that for which the contractor allow in his tender.

Head office overhead

This includes cost of maintaining head and branch offices, plants and material yard rents, rates, directors, & staff salaries, office running expenses, professional fees and depreciation

Finance charges and interest 
These are interest charges incurred by the contractor on money he has had to borrow in order to finance direct loss and/or expense claimed. The rates of such interest must be those actually paid to the bank or other finance source and certified by the contractor’s auditors. Interest due to late payment of sums owning is not admissible.
Loss of profit

This refers to profit which the contractor could have earned but was prevented from earning as a direct result of one or more of the matters listed in clause 26.2. This could arise where the architect omitted substantial part of the project. In such a case, the contractor would be entitled to reimbursement of the profit which he could prove he would have made had he been allowed to complete the contract as originally envisaged.

It should be noted that acceleration costs, i.e. additional costs incurred due to speeding up progress of a contract in order to meet the Completion Date, are not recoverable, nor are the costs of preparing a claim or providing detailed information to enable loss or expense to be ascertained.
Having ascertained from time to time amounts of loss and expense incurred, the architect is required to include them in the next interim certificate after each ascertainment. These amounts should be paid in full, that is, they are not subject to retention.
The provision of clause 34 in regard to loss and/or expense incurred as a result of disruption following the finding of antiques, fossils, etc. are similar to the provisions in clause 26. the main difference is that the contractor is not required to give written notice to the architect as a pre-condition to consideration of a claim, he is merely required to inform him and to wait his instructions.
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Questions

1. Identify and describe contractor’s claims in a Building Contract.

2. Define contractual obligations on finding of Antiques. 

3. Explain the possible consequences of such a discovery.
4. Explain the effective claims management strategy for a successful contractual claim.
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LOC 2
Interim valuation

It is normal practice for contractors to be paid sums on account as the construction work proceeds. This is because it is generally recognized that it would be unfair to expect contractors to finance construction operations without assistance from clients. The other reason is, the contractor has to borrow money to finance the construction operations and the interest on the borrowed money will be added to the contract sum, while the client’s interest is to minimize the cost of construction.

It is internationally accepted that interim payments are approximate and amount included for the various constituent parts are reasonable and therefore no objection is raised by the contractor because they are not exact.
Frequency of valuation and valuation date
Clause 30 of the JCT Form provides the employer to pay the contractor such sums as are stated to be due in interim certificates issued by the architect at the periods stated in the Appendix to the Conditions of Contract. In practice, this is monthly, commencing one month after the date on which the contractor takes possession of the site. The architect relies on the quantity surveyor to advice the sums which should be stated as due in any such certificate. In order to do this the consultant’s quantity surveyor prepares a valuation in accordance with the provisions of clause 30 of the JCT Form.

Stage payments: As an alternative to regular monthly certificates, contract conditions might provide for stage payments. That is, for payment to be made when certain defined stages in the construction work have been completed.

General procedure

The proper way to prepare an interim valuation is to value in each occasion the amount of work which has been done since the beginning of the contract and the value of unfixed material & goods on the site on the valuation date. From the total value so arrived at, deduct the total of pervious payment on account, leaving a balance due for payment. By following this method any under valuation or over valuation of either works completed or of unfixed materials on the last pervious valuation will be automatically corrected. The quantity surveyor should not attempt to value in isolation the work done and the materials delivered since the last valuation.

Preparing the valuation on site
The quantity surveyor should inform the contractor of visiting the site for valuation purposes. He may accompany the contractor’s quantity surveyor and tour the site making notes on the extent of work done and listing the quantities of various materials and goods stored on the site. He will then be in a position to get down to preparing a draft valuation in the site agent’s or clerk of work’s office. It is highly desirable that the valuation total be determined before leaving the site.

The two quantity surveyors will usually agree to meet at a mutually convenient time on the valuation date in the month and will prepare the valuation together, although the responsibility of the resulting recommendation to the architect will be that of the consultant’s quantity surveyor alone. Thus, the total sum and its constituent amounts will be agreed before leaving the site and subsequent dispute will be avoided. 
Some contractors prefer to prepare detailed applications for interim payments themselves which they submit to the consultant’s quantity surveyor a few days before the valuation date.

It will be very helpful to have prepared a list, by the site agent, of the quantities of unfixed materials on site, before the site visit of the consultant’s quantity surveyor. The consultant’s quantity surveyor, then check the list including the quantities when making the initial tour of the Works.

Inclusion’s in valuation:
Clause 30.2 of JCT Form provides that the amount stated as due in an interim certificate shall be the gross valuation of specified constituent parts of the works, less the retention percentage and the total of previous interim certificates. In order to determine the gross valuation the value of each constituent part has to be ascertained. They are as follows:
1) Preliminaries

2) Main contractor works (as billed)

3) Variations 

4) Unfixed material and goods at site

5) Statutory fees and charges 

6) Nominated sub contractors work

7) Nominated suppliers goods

8) Fluctuations

9) Claims

10) Retention

Preliminaries: 
The preliminary section of the Bills of Quantities should be broken down into separate amounts to be included in the interim valuation. This process will be very much easier and the results be more satisfactory, if there is a Contract Sum Analysis which shows the total of Preliminaries included in the tender. The contractor will be able to produce the build-up of the tender and the individual amounts allowed in it for the main Preliminaries items. These amounts will be available for valuation purposes and for the adjustment of Preliminaries in the final account if necessary.

Preliminary items are of four kinds namely:
1) Cost related

2) Time related
3) Single payment or

4) A combination of two or more of the others

Those which are cost related depend for their value on that of the remainder of the contract sum or of its labour content. Time related items depend on their value on the contract period. Single payment items are those whose value is not affected either by the value of the rest of the contract or by the contract period but are carried out at a particular point in the progress of the works. The cost of some preliminaries items consists of one or two single payment components and time related one.

It is not uncommon to deal with the total value of the preliminaries as if the items were either all cost related or all time related.

1) Cost related items:
The total cost of the preliminaries is calculated as a percentage of the contract sum after deducting the preliminaries and the money provisions.





Preliminaries X 100
Total amount of preliminaries (%) = ----------------------------------------------------------------------



Contract sum – preliminaries – money provisions
In each valuation this percentage is applied to the total value of the work done by the main contractor.

2) Time related items:
Here the total of the preliminaries is divided by the contract period (in months) and the resulting sum is multiplied by the no. of months which have elapsed to date.


Preliminaries X number of months elapsed
Total amount of preliminaries = -----------------------------------------------------------



Contract period (in months)
This amount is then included as the total amount for preliminaries.
The objection to these methods is that they result in overpayment of some items and under payment of others. Also where the time related method is used and the contract runs behind schedule, there will be a danger of overpayment unless the fixed monthly amounts are adjusted. Where the cost related methods is used there is a danger of inadvertently exceeding the total of the preliminaries when the total value of the contractor’s own works has been significantly increased by variations.
Combined method:
The preliminaries items are broken-down into all categories discussed above and each category is totalled. The total of each category is then readily available for each valuation thereafter.
Main contractor’s work:
The value of the work carried out by the contractor’s own workforce will be readily ascertainable from the measured work section of the Bills of Quantities. The prices contained in Bills of Quantities will be used in the valuation of the main contractor’s work regardless of whether the contractor has under-priced or overpriced the work when compiling the tender.
The Quantity Surveyor, when valuing the main contractor’s works, will begin with the ground work section and proceed in order through all the succeeding work sections which contain items of work which have been wholly or partly completed.

Variations:
Very few projects have no variations. They present a difficulty in the context of interim valuation for several reasons. Clause 30.2.1.1 of the JCT Form requires that effect be given in Interim Certificates to the measurement and valuation of variations. For this is to be done, each variation should be valued either approximately or accurately, as soon as possible after issue. The question of how best to deal with the effect of omissions in the measured sections of the Bills of Quantities is bound to arise.
There are two alternatives:
1) The first is to ignore variations when dealing with the work measured in the bills and the omissions to be allowed for when adding the net value of variations.
2) To take the omissions into account when valuing main contractor’s work and adding the value of additions only against the variations subhead.

In practice, a combination of these two alternatives will serve best. The first may be used as a general rule and the second being used where a complete section or group of items in the bills is affected by a variation.
Unfixed materials and goods/materials at site:
Clause 30.2.1.2 of the JCT Form requires the inclusion in the amount of an interim certificate of materials and goods delivered to the site for incorporation of the works. In order to value them the quantity surveyor has to be satisfied that the materials and goods are actually on the site and to ascertain approximately how much of each materials or good is there. It is not necessary to know the exact quantity because by the time the next valuation is done, most or all of the material will have been incorporated into finished work which will then be valued as such.

It is necessary to reduce or exclude the invoice value of:

a) Insufficiently protected materials or those which have deteriorate or been damaged, 

b) Quantities which are clearly in excess of requirements,
c) Any materials or goods which have been delivered pre-maturely, that is, when the length of time before they are likely to be required is unreasonably long,
d) Materials which are in not in accordance with the specification given.               
Materials off site:
The JCT Form includes provisions in clause 30.3, the value of materials and goods intended for the works but not delivered to the site to be included in the certificate amount at the discretion of the architect, subject to the following extra conditions. They are:
a) That they are intended for incorporation into the works and are in accordance with the contract and that they need only be transported to the site to be ready for use,
b) That they are set apart at the place where they are being kept and are clearly identifiable and appropriately marked,
c) That ownership is established in written contract or subcontracts for their supply,
d) That they are properly and adequately insured.

Statutory fees and charges:
Any sums paid by the contractor to any local authority or to any statutory undertaker in respect of fees or charges for works executed or materials or goods supplied in the course of carrying out its statutory obligations, should be included in the next interim valuation.

Nominated subcontractor work:
Clause 4.17 of the JCT Nominated Subcontract Conditions states in detail what should be included in respect of subcontract works. The nominated subcontractors should make applications from time to time, through the main contractor, for the amounts on account to which they consider they are entitled.
Clause 35.13.3 of the JCT Form requires the contractor to provide proof of payment to any nominated subcontractor of any sum included in the immediately proceeding certificate in respect of their work, materials or goods. Should such proof not be forthcoming in respect of any sum the quantity surveyor should inform the architect accordingly, so that he may proceed in the manner prescribed in clause 35.13.5 of the JCT Form.

Nominated suppliers goods:
The value of goods or materials supplied by the nominated suppliers should be included in the valuations on the same basis as those supplied by non-nominated suppliers as previously described.

Fluctuation in cost of material and goods:
The amount under this heading which should be included in interim valuations will vary according to whether the contract is a firm price or fluctuating price one. There are two points to be remembered 

1) Where the traditional method of recovery is allowed for in the contract conditions amounts due should be included in interim valuations as early as possible,
2) The amounts of fluctuations should be paid fully with the percentage addition stated in the appendix referred to in clause 39.8 of the JCT Form.

Retention:
There is a provision in all standard forms of building contract for a percentage of the valuation total to be deducted. This money is to be retained by the employer and it is called retention in the JCT Form. The percentage used to calculate the amount of retention is called retention percentage as stated in clause 30.4.1.1.
The purpose of retaining part of the total value of the work completed to date is:
a) To cushion the employer to some extent against the effects of the contractor defaulting,
b) To provide an intensive for the contractor to complete the work promptly.
The percentage so retained is stated as 5% in clause 30.4.1.1 and the appendix to the conditions of contract unless a lower percentage is specified. However if the contract sum is over £500,000 the retention percentage should not exceed 3%.
Clause 30.4.2 of the JCT Form specifies the items which are subject to nil-retention
a) Statutory fees and charges (clause 6.2)
b) The cost of correcting errors in setting out the works for which the contractor is not held responsible (clause 7),
c) The cost of opening up work which has been covered up and the cost of testing materials, goods or executed work (clause 8.3).
d) Cost relating to patent rights (clause 9.2).
e) The cost of making good faulty work for which the contractor is not held responsible (clauses 17.2, 17.3).
f) Insurance premium payable by the contractor in order to maintain insurance against damage to property other than the works (clause 21.2.3).
g) Insurance premiums which should have been paid by the Employer but in regard to which he has defaulted (clauses 22B and 22C).
h) Loss or expense due to regular progress of the works having been affected by specified matters (clauses 26.1 and 34.3).
i) Final payment to nominated sub contractors (clause 35.17)

j) Fluctuations in the cost of labour and the material etc. calculated other than by the Formula Rules method (clauses 38 & 39)

The JCT Form provides in clause 30.4 for, one half of the total retention money to be paid to the contractor in the next interim certificate after the architect has issued a certificate of practical completion, subject to any release of retention already made.

The second half of the retention money is released when the defects liability period stated in the appendix to the JCT Form has expired and the contractor has made good at the architect’s request, such defects as have appeared during that time.

Notifying the architect:
When the quantity surveyor has completed his valuation, he must inform the architect, as soon as possible, of amount of the payment recommended. Clause 30.2 of JCT Form states that the architect should issue his certificate of payment to the client within 7 days from the date of evaluation. The certificate include only of:
a) The gross valuation

b) Retention

c) Amounts included in previous certificates
d) Balance due for payment

Supporting information which should be accompany the valuation recommendation are details of payments included in respect of nominated sub contractor work and full details of the retention deduction made.
Liquidated and Ascertained Damages:
The Quantity Surveyor can not deduct the liquidated damages from the amount of valuation because of failure on the contractor’s part to complete the work on time. Even though the Quantity Surveyor knows that the employer is entitled to such damages, there is no provision in the JCT conditions of contract for any one other than the employer himself to make deduction from any sum due to the contractor.
The employer may, if he wishes waive his right to his damages in which case he will make no deduction. However, Quantity Surveyor should remind the architect that damages are due to the employer and even how much so that the architect may be in a position to advice the employer accordingly.
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Questions

1. Describe the methods of payment for permanent works.

2. Discuss the items to be included in an interim valuation.

3. Prepare a breakdown the Preliminaries section to be included in Interim Valuations.

4. Prepare the Interim Valuations by using the abstract sheets.
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Final Accounts
In order to be able to make final payment to a contractor of the sum which he is entitled under the terms of the contract it is usually necessary to produce a final account. A detailed document is necessary to show to the satisfaction of all concerned what amount of money the employer is liable to pay and the contractor entitled to receive and how it has been calculated. There will be many adjustments to be made to the Contract Sum of any smallest job due to the following reasons:

1. Variations carried out during the contract,
2. Adjustments of Prime Cost sums,

3. Adjustments of Provisional sums,

4. Fluctuations in cost of material and labour,
5. Statutory contributions, levies and taxes,

6. Claims.

The responsibility for preparing the final accounts is that of the Consultant’s Quantity Surveyor and the JCT form limits the time in which the task should be completed. Clause 30.6.1.2 of the JCT form states that the Quantity Surveyor has a duty to endeavour to complete the variation accounts in time enabling the architect to issue the final certificate within the stated time in clause 30.3
The process of preparing a final account should however be an ongoing process; the preparation work should start even as the construction work is in progress.

Constituent parts of final accounts

Lump Sum Contracts
In the case of lump sum contracts, the final account begins with the Contract Sum, shows what amounts are deducted and what amounts are added and ends with the adjusted total sum. The final account consists some or all of the following sections:
a) the summary of the account

b) adjustments of prime cost sum’s

c) adjustments of provisional sum

d) variation account

e) adjustments of provisional items

f) claims 

g) fluctuations

Summary of the Account

The summary usually consists of single page double billing paper showing the contract sum, the respective total deductions and additions transferred from each of the succeeding sections and the final total. At the bottom of the page will appear the signatures of the contractor and the Quantity Surveyor.

Adjustments of P.C. Sums

The summary of the adjustment forms the 1st page of the section the following pages showing complete details of the deductions and additions respectively of the P.C. Sums and the actual costs with the profit amounts.

Adjustments of provisional sums
This section is similar in layout to the previous one, except that there will be no separate profit amounts.

Variations Accounts

The variation account may commence with a summary showing the total of deductions and the total of additions for each separate variation or alternatively the net total saving or extra for each following the summary the supporting details are given.

Adjustment of provisional items
In all cases whether single items or group of items the Quantity Surveyor must deduct the value of the provisional items and substituted with the value of measured items as actually carried out. This is to be done in accordance with the clauses 30.6.2.2 and 30.6.2.12 of the JCT form.

Claims
Claims for additional payments which have been accepted under clauses 26.1 & 34.3 of the JCT form should each be fully and separately set out detailing the calculations of the agreed sums.

Fluctuations
These claims are arising under clauses 38, 39, & 40 of the JCT form. The details should be fully set out to show how the amount of the claims has been calculated.

Adjustments of Contract Sum:

In the case of Lump Sum contracts, it is necessary that certain amounts may have to be deducted from the original contract sum as necessary or may be added.

Sums to be deducted:
a).
Prime Cost / Provisional sums and amounts in respect of nominated subcontractors’ works or the nominated suppliers’ goods and the associated contractor’s profit,

b).
Provisional sums and value of work described as provisional,

c).
Variations that are omissions (including omission of other works carried out under changed conditions due to the variation)

d).
Amounts allowable to the employer under fluctuation clauses,

e).
Any other amounts that is required by the contract to be deducted from the contract sum.

Sums to be added:

a).
The total amounts of nominated subcontracts finally adjusted according with the relevant subcontract conditions,

b).
If the contractor has tendered for work that was to have been performed by a nominated subcontractor and his tender has been accepted,

c).
Any amounts due to the nominated suppliers including cash discounts but excluding taxes (VAT).

d).
Contractor’s profit on items a, b and c above.

e).
Any amounts payable by the employer relating to statutory fees and charges, setting out the works, opening up and testing, remedial works where authorisation for payment has been given.

f).
Additions in respect of valuations including additions for other works carried out under changed conditions as a result of variations.

g).
The works carried out against provisional sums or provisional quantities included in the contract bills.

h).
Any amounts payable by the employer to the contractor by way of reimbursement for direct loss and/or expense arising from matters materially affecting the regular progress of work or from finding of antiquities.

i).
Any amount spent by the contractor as a result of loss or damage by fire or other causes or risks are insured by the employer and the contractor is entitled to reimbursement.

j).
Any amount payable to the contractor due to fluctuations.

k).
Any other amount that is required by the contract to be added to the construction.

Measured Contracts

The final account of the measure & pay contracts are built up from zero to an ‘ascertained final sum’, which is the aggregate of amounts for named parts of the project. The ascertained final sum is the total amount which the Employer will pay to the contractor.

Clause 30.8 of the JCT Form lists the components of the ascertained final sum, for use with Bills of Approximate Quantities. This is a simple but lengthy document which requires the complete measurement of the Works.

Summary of the Account

The summary cannot begin with a contract sum as there is none, and also omissions cannot be shown. But a list of the succeeding sections with a total sum against will be given.

Bills of re-measurement 

This is similar in format to the measured sections of the bills of quantities prepared for tendering purposes.

Preliminaries
This section consists of the appropriate preliminaries items, valued in accordance with the Conditions of Contract.

Nominated Subcontractors, Nominated Suppliers and Statutory Bodies Accounts
This section is similar to the adjustment of provisional sums and p.c. sums sections of the account for a lump sum contract, but without the omissions amounts.

Claims
This section is similar to that in an account for a lump sum contract.

Fluctuations
This section is also similar to that in an account for a lump sum contract.

Final certificate

When the final account has been agreed, a photo copy of the original document will be send to the architect or client with notification of the balance due to the contractor in settlement after deduction of the total amount of interim certificates. Upon notification of sum due, the architect is required to issue the final certificate within two months after the happening of the last of the events listed in clause 30.8 of the JCT Form.
This should states:
a) The adjusted contract sum or the ascertained final sum. (that is the total of the final account)
b) The total of amounts paid on account
c) The difference between the two amounts expressed as a balance due from one party to the other.

Liquidated & ascertained damages
Clause 24.2 of the JCT form provides for liquidated damages to be paid or allowed by the contractor to the employer calculated at the rate stated in the appendix to the conditions when a contract exceeds the contract period or if extension has been granted the extended contract period. The clause states that the employer may deduct any sums for liquidated damages from any moneys due or to become due to the contractor. However the Quantity Surveyor should notify the architect of the amount of liquidated damages payable by the contractor so that the architect may in turn inform the client of the amount which he is entitled to deduct if he so wishes. The Quantity Surveyor should not deduct liquidated damages from the final account.
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Questions

1. Explain the reason for preparation of Final Accounts.

2. Describe the constituents of final accounts.

3. Prepare the Final Accounts for given projects.
4. Explain the reason for issuance of a Final Certificate.

FINAL ACCOUNTS

Final accounts may contain the following:-

1.  Contract Sum.

2.  Omission of Contingencies.

3.  Adjustment of A. I. s to vary the work.

4.  Adjustment of P. C.  Sums.

5.  Adjustment of Provisional Sums.

6.  Re-measured work.

7.  Day-works.

8.  Fluctuations.

9.  Direct Loss and Expense.

10.  Adjustment of Insurance Premiums.

11.  Correction of Bill Errors.

12.  Adjustment of Profit.

13.  Percentage adjustment.

14.  Adjustment for Direct Payments.

15.  Main Summary. 

Final Accounts will not include:-

1.  Liquidated and Ascertained Damages which are at the discretion of the Client.

2.  VAT which is with as a separate matter between the Contractor and the Employer outside of the Contract.

Job No: …………………………………………..

Heading: …………………………………………………………………………………

Contract No: …………………………………….

FINAL ACCOUNT STATEMENT


Contract Sum                                 ……………………..

DEDUCT 
Net Omissions                               ……………………..








 

                                                                            ……………………..

ADD

Net Additions



 ………………………

 ………………………

DEDUCT
Net Contract Payments to date.  
 ………………………






   TOTAL



 ………………………






================

BALANCE DUE.


……………………….

               



================

We agree that this statement is correct and that the balance due represents full and final settlement in respect of this contract and have no further claim.

 For and on behalf of ………………………………………………………………..

Date: ……………………………….

EXTENTION: ……………………………………………………………………………



…………………………………………………………………………….

REFERENCE: ……………………………………………………………………………



…………………………………………………………………………….

DATE: …………………………

ADDRESS: …………………………………


         …………………………………..

                    …………………………………..

Dear Sirs,

HEADING: ……………………………………………………………………………..

I enclose for your attention a copy of the Final Account Statement.  If you are in agreement with the statement please sign and return it as soon as possible. Final settlement of the account may then be made, pending issue of the Certificate of Making Good Defects.

Thanking You,

Yours faithfully,
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Dispute Resolution
Introduction
Disputes are common occurrence with the construction industry. Relationships within construction between clients, contractors, subcontractors and suppliers are often adversarial. Disputes are damaging both to the industry and to the clients of the industry. The costs associated with resolving disputes are high and the time involved can be very long. The overall impact of disputes on individual projects can jeopardize the objectives of all involved in them. A preventative approach would, obliviously with the best situation, that is, removing the causes of disputes altogether. Many disputes are resolved before they reach the courtroom steps through arbitration or by some other method of resolution.

Litigation

Disputes can be resolved directly by the parties involved in the dispute either dealt with by the court or referred to arbitration. Litigation involves one party issuing a writ against another. The parties are required to prepare a case in support of their argument and this is heard in the court. The mechanics of litigation are governed by statute. Decisions are made on the basis of the evidence presented together with the application of relevant legislation and precedent. The process is long and expensive and can be damaging the business relationship. The role of the quantity surveyor in litigation will be as a witness of fact or as an expert witness. Expert witness will be called by a party to a dispute to give expert evidence or opinion to support an argument.

Arbitration

Arbitration is a process whereby the parties refer any dispute arising in the cause of a contract to an agreed third party to be resolved. The procedure is governed by the various arbitration acts. The acts require arbitration to be carried out in a judicial manner and at the conclusion of a hearing the arbitrator must provide reasons for any award made. The decision of the arbitrator in relation to finding of the facts is conclusive and there is no route for appeal. However, appeals can be made to the courts on points of law but only with the approval of the court hearing with the appeal. The award of an arbitrator is legally binding.

The advantages if using arbitration as opposed to litigation for resolving disputes include:

1. Cost – 
Arbitration is much cheaper. However the costs of arbitration are significant and it is widely felt that the cost benefit has been eroded overtime.

2. Speed –
Arbitration is generally much quicker.

3. Flexibility – The parties have more control over the timing and the format of the proceedings.

4. Technical expertise of the arbitrator – The arbitrator will be selected by the parties on the basis of technical expertise and suitability to resolve the dispute in question. Decisions should tend to be more in keeping with actual practise in the area under dispute. In litigation a judge lacking detail technical knowledge may be appointed.

5. Privacy – 
Arbitration hearings are normally held behind close doors. Sensitive business information is therefore kept private and the harm that can result from damage and publicity is avoided.

Arbitration is the most commonly used formal method of resolving construction disputes out of court. Agreement to arbitration can be made at the time of disputes or by an agreement in the contract. In most situations the courts will refuse to hear a case, where referral to arbitration has been agreed by the parties involved.

Article 5 of the JCT Form is the agreement requiring disputes between the employer and the contractor to be referred to arbitration and this should be affected in accordance with clause 41.
Clause 41.1 requires one of the parties to a dispute to give written notice to the other party to the effect that a dispute or difference will be referred to arbitration. The arbitrator is to be a person agreed by the parties. If the parties cannot agree within 14 days of the written notice, then a person is to be appointed by the person name in the appendix to the contract, the notice should identify,
1. The agreement to which notice relates.

2. The matters in dispute and to be referred to arbitration.

3. That appointment of an agreed arbitrator is required, but in the absent of agreement the appointer identify in the contract will be required to appoint an arbitrator.

Clause 41.2 provides that where a dispute involve in nominated subcontractors or nominated suppliers has been referred to arbitration any related disputes between the contractor and the employer should be referred to the same arbitrator.
Clause 41.3 precludes reference to arbitration prior to practical completion unless the parties agreed. There are a number of matters that can be referred to arbitration at anytime and these are listed in clause 41.3.
Clause 41.4 gives wide powers to an arbitrator to determine all matters in dispute. These powers include reviewing and revising certificates, opinions, decisions, requirements or notices. Any award of an arbitrator is final and binding; however appeals and applications can be made to the high court in connection with questions of law. The provisions of the arbitration acts apply to arbitrations arising in connection with JCT Contract. Clause 41.9 prescribes that arbitration must be concluded with the JCT Arbitration Rules.

Alternative Dispute Resolution

Alternative dispute resolution
is the term used to describe a number of formal, non-adversarial methods of resolving disputes without resorting to the courts or arbitration. The processes offer an inexpensive, expeditious and probably more palatable alternative to litigation and arbitration. As with arbitration and litigation, the processes involve a third party. However, unlike arbitration and litigation, the role of the third party is not to sit on judgement, but to act as a neutral facilitator to a negotiated settlement between the parties.
The advantages of alternative dispute resolution are referred to as the four Cs. These are:
1.
Consensus – this approach requires the agreement of all parties to a resolution of a dispute. The emphasis is on finding a business, rather than a legal or adversarial, solution to the dispute.
2.
Continuity of business relations – the processes are concerned with resolving disputes within the context of, and without permanently damaging business relations.
3.
Control – resolution of the dispute remains in the control of the parties to it. The parties can concentrate on forging a settlement which focuses a commercial issues rather than the letter of the law and may be thus less damaging for all parties. Once a dispute is referred to the courts or arbitration, the parties effectively lose control of the process.
4.
Confidentiality – the proceedings are not published, and therefore the damage resulting from adverse publicity is avoided.
One of the requirements of the alternative dispute resolution is that it must be non-binding. If the process is not working, recourse to litigation or arbitration, as appropriate, must be available. If agreement is not reached, the process will seldom have been a waste of time, effort and expense. Where an agreement is reached using one of the alternative methods of dispute resolution, it should be formalised into a written agreement between the parties.

CONTEMPRORAY DISPUTE RESOLUTION IN THE CONSTRUCTION INDUSTRY
Litigation and arbitration was the mainstay with the odd reference to expert determination. The main hazards to the traditional methods were uncertainty as to cost, time and likely outcome. Due to the unpopularity of the traditional methods market driven procedures have in recent times been introduced with the object of reducing these hazards. In addition to the traditional methods we now have mediation, adjudication and dispute resolution boards which are regularly used in the settlement of disputes. Other lesser used methods have been developed such as amicable settlement, early neutral evaluation, med-arb, conciliation and mini-trial. There have also been extensive changes to litigation following the Woolf Reforms embodied in the 1998 Civil Procedure Rules and the introduction of the 100 Day arbitration.

The Courts

Construction cases, where litigation is the preferred method of resolving disputes, are usually brought in the first instance before the Technology and Construction Court, often referred to as the TCC. Over the past 10 years there has been a drastic reduction in the number of cases where proceedings have commenced in the TCC. In 1995, 1,778 cases were referred compared with 390 in 2004. Appeals from the TCC are heard in the Court of Appeal from which appeals may be referred to the House of Lords. Unfortunately the court process was slow, cumbersome and expensive.
Changes introduced by the Woolf Reforms have been wide reaching. The Civil Procedure Rules and the accompanying protocols provide a complete overhaul of the system. The process now includes early exchange of information about the case with case management by the judge. The object of the Rules is to ensure that cases are dealt with expeditiously and fairly.  Whether this has been achieved is very debateable. As part of the protocol there is now a requirement that involves alerting the other side as to the nature of the case before a writ can be served. Prior to the Reforms such detail was unnecessary and a bare writ the only requirement before the process could commence. Often the issue of a writ at a relatively low cost would be sufficient to bring the parties to the table talking settlement. The current procedures prior to the service of a writ are rather more expensive which makes early settlement less likely. Changes in the law to allow solicitors to work on conditional fees i.e. no win no fee, has made reference to court available to more of the population. However the law does not allow for solicitor’s fees to be charged on a percentage of the sums recovered but instead provides for a percentage uplift on the normal fees up to a maximum of 100%. Due to the uncertainty of the outcome, the length of time taken by the whole process and the level of costs likely to be incurred few solicitors seem willing to take on construction cases where payment is on a no win no fee basis.
The downward trend in the number of disputes referred to court may have been retarded due to enforcement proceedings relating to adjudication arising out of the Housing Grants Construction and Regeneration Act 1996 however the trend continues. If the intention of the Civil Procedure Rules was to make the courts system more user friendly and therefore the subject of greater use them it seems to have failed, at least in relation to construction. Some of the standard forms of contract have moved away from arbitration as the preferred method of dispute resolution. The JCT Major Projects Form makes no provision for arbitration and in the absence of agreement to the contrary litigation will be the appropriate dispute resolution method. In the JCT 05 Standard Building Contract there is a provision which requires arbitration as an alternative to be worded in; otherwise the litigation option will apply. These changes do not seem to have had any effect on the number of cases coming before the courts. One reason may be that there has been very little use of the Major Projects Form and it is still early days for JCT 05.
Arbitration
Arbitration is the preferred dispute resolution system required by most of the standard construction contracts. The process is governed by statute, the most recent being the Arbitration Act 1996. There are standard rules for the conduct of arbitration such as the Construction Industry Model Arbitration Rules (CIMAR) but unfortunately they are not always referred to in construction contracts. Traditionally arbitration was seen as a quick and, at least compared with litigation, inexpensive process employing an arbitrator whose expertise lay in the field in which the dispute occurred. This is no longer the case as often arbitration has become a mirror image of litigation with all its associated delays and cost. Arbitrator’s awards are final and binding and enforceable in court with rights of appeal being limited and then only in respect of errors of law. Arbitrators are appointed by agreement of the parties, however many of the standard construction contracts provide for an appointing body such as the RIBA or the RICS to make the appointment. In the UK it is usual for disputes to be referred to a single arbitrator but on international arbitrations for example those governed by the International Chamber of Commerce Rules there are often three arbitrators. 
In an effort to make arbitrations more attractive by speeding up the process and hence reducing the cost The Society of Construction Arbitrators has produced a 100 Day arbitration procedure. The 100 day period begins on the date when the defence is delivered. The arbitrator is required to establish a suitable timetable which results in an award being issued within the 100 day period. During this period any further pleadings must be delivered together with disclosure of documents, service of witness statements and any oral hearing. The hearing however must not last for longer than 10 working days. In view of the success of statutory adjudication the use of arbitration as a method of resolving disputes in the construction industry has declined.
Adjudication
Adjudication is a quick and relatively inexpensive way of resolving disputes and may arise in one of three ways. There may be a clause in the contract under which the parties agree that disputes will be referred to adjudication. For example the standard subcontract conditions used on building contracts before the passing of the Housing Grants Construction and Regeneration Act 1996 ( The Construction Act) included an adjudication clause which provided for the referral to adjudication of disputes relating to set off. In the absence of a clause in the contract on projects not covered by The Construction Act, once a dispute has arisen the parties may agree to refer the dispute to adjudication. The third and most widely used adjudication process arises out of The Construction Act. Under this statute either party to a construction contract may refer a dispute at any time to adjudication. The adjudicator may be named in the contract or subject to subsequent agreement of the parties or appointed by one of the adjudication nominating bodies named in the contract such as the RICS, RIBA or C.I. Arb. The Act requires the process to be completed in the form of an adjudicator’s decision within 28 days of his or her appointment. The adjudicator may secure an extra 14 days with the approval of the referring party or both parties can agree to extend the period.
The decision is binding until finally determined by arbitration, litigation or agreement. Since the Act came into force on 1st May 1998 statutory adjudication has been extremely popular. In the period between1st May 1998 and the end of 2005 there has been in the region of 15,000 appointments of adjudicators by the appointing bodies. Once the adjudicator has made a decision it must be complied with by the referring parties otherwise it may be referred to the courts for enforcement. There have been less than 300 cases as at the end of 2005 where the courts have been requested to make an enforcement order. The main reason why courts will refuse to enforce an adjudicator’s decision is where it is not satisfied that the adjudicator has jurisdiction, for example due to there being no concluded contract in writing or evidenced in writing, or the contract is not a construction contract as defined in the Act. Courts will also refuse to enforce an adjudicator’s decision if it is considered that the adjudicator has breached the rules of natural justice.
Despite the short time span during which the adjudication takes place, disputes of a complex nature are being referred to adjudication and result in an enforceable decision being given. The adjudication process is popular with those who use it. Despite it being final and binding only until finally determined by arbitration, litigation or agreement it is unusual for the losing party to take the matter any further than the adjudicator’s decision with very few finishing up being referred to court or arbitration.

Mediation
Mediation is a process whereby using a third party facilitator the parties attempt to reach a settlement of the matters in dispute. The mediator does not normally provide a decision or opinion and therefore there is no decision or award to enforce. There are no hard and fast sets of rules governing the manner in which the mediation is conducted or which governs the powers and duties of the mediator. These matters are catered for in the conditions of contract entered into between the parties or as a result of a subsequent agreement. The Centre for Dispute Resolution (CEDR) has however produced a set of guide rules for the conduct of mediation which are useful in respect of this dispute resolution method as there is little by way of tradition, statute or case law to fall back on. If mediation has any chance of achieving a successful settlement it is essential that the person appointed to act as mediator is experienced. Often it is the skill of the mediator which results in a settlement being achieved as otherwise if left to their own devices the parties would perpetuate the old arguments.
The process is very informal with the main thrust being for the parties to reach a commercial settlement. Little time is spent on presenting and arguing the various issues which have resulted in the dispute arising. It is essential that a decision maker from each of the parties is present at the mediation as the object is to achieve a settlement before the mediation is concluded. The process usually takes a day or sometimes two with the parties and mediator being closeted away from the business environment allowing full attention to be addressed to the settlement of the dispute. It is often a matter of the parties recognising the weaknesses in its own case and the strengths of the other side’s case which will bring about a settlement.
The process is strictly confidential and the skilled mediator will usually extract confidential details from the parties which under normal circumstances they would not be prepared to reveal. Mediation can take place before formal proceeding commence or partway through the process. Courts in the UK are now very anxious to persuade disputing parties to refer matters to mediation at some stage during the litigation process. Parties who refuse to take part in the mediation process may find that if matters are not settled and a court award is found in their favour, the court may severely reduce or eliminate the amount of costs which would have been awarded had the mediation taken place. The standard forms of contract are beginning to include clauses under which disputes must be referred to mediation. The JCT 05 suite of contracts for example includes a mediation clause.
Once agreement has been reached it is essential that the terms of the settlement are committed to writing and signed before the parties leave as memories can be fallible if left a day or two. These signed agreements can be enforced in court.
Conciliation
Conciliation and mediation are often used in respect of the same process. However despite the confusion which this causes it is probably more accurate to state the under normal circumstances a conciliator produces a written opinion but a mediator does not. Having said this it is not uncommon for a mediator to be asked to produce an opinion if the parties fail to reach agreement.

Conciliation is provided for in the ICE 7th Edition as one of the dispute resolution procedures. Either party may at any time before service of a Notice to Refer to arbitration seek the agreement of the other party for the dispute to be considered under the ICE Conciliation Procedure (1999) 
Expert Determination
This method involves the appointment of a neutral expert by the parties to make a decision concerning the dispute. The process is usually simple, fast and relatively inexpensive. There is no governing statute which controls the process, the whole procedure being the result of a contractual arrangement between the parties. Whether the decision of the expert is binding will depend upon the terms of the contract. There is no right of appeal against the decision of the expert however the court may intervene and refuse to enforce a decision if it is shown that the expert was in breach of the rules of natural justice. These rules require a tribunal to inform each party as to the case which it is required to answer and to allow them an opportunity to properly state it case. The procedure is informal and the expert if he or she so desires can adopt an inquisitorial procedure. Unlike an arbitrator who is immune from actions being brought by either of the parties for negligence, the law offers no such protection to an expert. 
Early Neutral Evaluation
The early neutral evaluation consists of a preliminary assessment of the issues in dispute for use as a basis for negotiations which may result in a settlement of the dispute. An independent person is appointed by the parties who reviews the case and provides an opinion, in written form and in some detail, with reasons, on the merits of the matters in dispute. The opinion is non binding but provides the parties with what in the opinion of the independent person a formal tribunal, whether court or arbitrator may decide if the dispute is not resolved. The process is recognised by the courts and there is a procedure for appointing a judge to act as the independent person. If however the matter is not resolved, the judge cannot act in a subsequent trial of the issues.
Med – Arb
Med - Arb is a combination of mediation and arbitration. The process commences with the appointment of a mediator who starts the mediation process. If the parties fail to reach agreement after a defined time or stage the mediator will assume the role of an arbitrator. There will then follow arbitration with a binding award being produced in the normal manner. The perceived advantage of med-arb is that unlike mediation which may produce no agreement and thus be a waste of time and money. med-arb produces an enforceable award. The down side is that the mediator may obtain confidential information during the first part of the process or express views which at a later stage could be considered to be partial and thus disqualify the person from acting as arbitrator. In addition the confidential information may colour the views of the arbitrator and with this in mind the parties may be less open in what they reveal during the mediation process thus reducing the likelihood of an agreed settlement.
Mini Trial
This is a formalised settlement procedure at which representatives of the parties make short presentations to a panel which comprises at least one senior member from each party and usually a neutral adviser who assists the parties in reaching an agreement. The mini trail will usually involve opening statements often made by lawyers who set out the basis of the case including reference to the law and facts. This may be followed by short presentations by witnesses of fact and experts. Each party should have a decision maker present to ensure that if a settlement is a possibility then there is somebody available to make a decision. In like manner to mediation there is no decision or opinion made by an independent third part, it is for those in dispute to reach a settlement. The outcome of the mini trail is not binding unless an agreement is reached, committed to writing and signed.
Dispute Review Board
The Dispute Review Board is an independent body appointed at the outset before work on site begins and becomes a part of the team visiting the site and being involved in achieving the end result. There are no set rules or procedures which apply to Disputes Review Boards; it will be a matter to be dealt with in the conditions of contract. The powers given to the board will vary according to the agreement made between the parties. Any decision can be binding or non-binding. Sometimes the agreement states that the decision is binding unless one of the parties objects within a specified time scale.
The downside of this method of dispute resolution is that there can be a considerable cost incurred in the Dispute Resolution Board keeping themselves up to date with the progress on the site, therefore this method is only likely to be cost effective on major projects such as large civil engineering contracts where there is a very strong likelihood that disputes involving substantial sums of money will arise.
As a result of the popularity of Dispute Review Boards standard rules have now been produced. The ICC published its Dispute Board Rules in 2004 and the ICE published its Disputes Resolution Board Procedure in 2005.
Amicable Settlement
The term amicable settlement is used in the FIDIC conditions and provides for the parties to try and achieve a negotiated settlement. These provisions require the parties, once a notice of intention to commence arbitration proceedings has been issued, to attempt to settle the dispute amicably before the commencement of arbitration. Traditionally it was considered that an agreement to negotiate in good faith could not be enforced. The law dealing with good faith negotiations however has recently been examined in the case of Petromec Inc v Petroleo Brasileiro (2005) when it was held that an express provision in a contract for good faith negotiations to take place can be enforced.
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Questions

1. Illustrate the potential causes for disputes during constructions.

2. Differentiate Adversarial and Non-adversarial methods in dispute resolution.

3. Discuss the advantages of using Alternative Dispute Resolution in dispute resolution.

4. Evaluate common methods of Alternative Dispute Resolution.
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