CONTRACT ADMINISTSTION


Task  01
The construction of the 4 story commercial building at initium road, Dehiwala is to be awarded M/s. ABC construction Ltd., to a sum of Rs. 30,240150.00. This is a lump sum contract based on JCT 98 private with quantities edition. Being the consultant’s quantity surveyor, you are the responsible for the preparation of the contract documents.
1.1. Identify and describe the contract documents for this project.

The contract

Under the general law of contract when a party makes and offer to provide goods and services for certain consideration and the party to whom the offer is made, then, provide it does not involve any illegal act a contract which is enforceable at law exists.
In the construction industry the offer is made by the contractor who tenders to carry out specified construction works for a money payment and upon the acceptance of binding contract comes into being. 

In this contract we needed the contract Drawings, the contract Bills, the Articles of Agreement, the Conditions and Appendix.
The Contract Documents

The number and nature of contract document will normally correspond with those of the tender document. They may be some or all of the following.
1) Form of Contract
This is a prime contract document and will often be a printed standard form. Such as one of the                 variation of the JCT form. This consists of three parts:
a. The articles of agreement, which is the actual contract which the parties sign.

b. The condition (sub-divided in to five parts) which set out the obligations and rights of the parties and detail the condition under which the contract is to be carried out.

c. Supplementary provisions which sets out the rights and liabilities of the parties in regarding to Value added tax

2) Price bills of Quantities 

The natures of bills of quantities compares a list of items of which have to be carried out in the construction are briefly described. The Bills of Quantities also provide a measure of the work extent work and this allows the work to be priced. The work included in the item is defined in detail by the rules in the method of measurement.
Any errors in the bills of quantities must be corrected in accordance with the manner of selected pricing errors of BOQ and any necessary adjustments to rates and prices must be clearly and neatly made.
E.g.:- Excavating – trenches width > 0.3m and max. depth [image: image2.png]


 1.0m 

3) Details drawing 

The contract drawings are not limited to those issued with the tender but are all these which have been use in the preparation of the bills of quantities as specification. The contract drawings should be ideally is complete and finalized at the tender stage. Occasionally the reason is due to insufficient time being made available for the pre- contract design work or frequently, because of indecision on the part of the client and the design team. Detailed drawings will be required to give information sufficient to determine the location, nature and dimensions of work to:
· Sub-structure.

· Frame.

· Upper floors.

· Roof.

· Staircases.

· Purpose-made doors and windows.

· Structural walls and Non-structural walls.

· Suspended ceilings.

· Finishes.

· Drainage internal and external.

· External work.

· Builder's work in connection with services

1.2. Assess the use fullness of the above contract document for proper execution of the contract.

Contract documents 

Contract documentation is the means by which a designer’s intentions are conveyed to the client, the statutory authorities, the quantity surveyor, the contractor and the sub-contractors. In addition, the other design consultants each add their own specialized information to the increasing body of documentation as the project progresses. From a management and administrative point of view, every item in this ‘contract documentation’ is important, because it describes and records all aspects of the project. However, by no means every item comes within the more limited legal definition of ‘contract documents’, a special term used in construction contracts to describe those documents which define the contractor’s obligations. Whichever form of contract is used, the contractor’s basic undertaking is to carry out the works in accordance with these contract documents.

As to what the term ‘contract documents’ includes, nearly all the standard-form contracts identify the articles of agreement, conditions of contract, appendix, drawings and bills as key contract documents. However, there are differences between forms when it comes to such items as programmes, specifications, etc. The elements of documentation will be examined briefly in turn, before looking at how they relate to each other and how the conditions of contract integrate them.

Form of contract

This is the principal document and will often be a printed standard form, such as one of the variants of the JCT Form. For example, JCT 05 SBC/Q comprises two parts: (i) the Agreement, which is where the parties sign and become legally bound to the contract. (ii) The Conditions (subdivided into nine sections including attached schedules), which set out the obligations and rights of the parties and detail the conditions under which the contract is to be carried out.

Bills of quantities

The priced bills submitted by the contractor should show clearly all the amended and corrected rates and prices, etc., which have been agreed between the contractor and the surveyor. If an adjusting amount, equal to the amount of the errors, has been entered in the General Summary, then an endorsement should be added indicating the percentage effect on the measured rates and prices. On the reverse of the last page a further endorsement should be added, saying ‘These are the Contract Bills referred to in the Contract’ with spaces for the signatures of the parties, set out in the same way as in the Articles of Agreement.
Drawings

The contract drawings are not limited to those (if any) sent to the contractor with the invitation to tender but are all those which have been used in the preparation of the bills of quantities or specification. It is important that the contract drawings are precisely defined, as amendments may be made to them during the period between inviting tenders and commencing the work on site. Such amendments may affect the value of the contract and, if they do, should be made the subject of Architect’s Instructions. It is good practice therefore, for the surveyor to certify in writing, on each of the drawings used for taking-off or specification purposes, that they were the ones so used.

Task 02
Prime cost sums and provisional sums are lump sums included in the contract sum to cover the cost of parts of the work which are not measured in the bills.

2.1. Explain the reasons for inclusion of prime cost sums and provisional sums in a contract 
Prime cost sums and provisional sums are lump sums included in the contract to cover the of parts of the work which are not measured in the bills or specified in detail in the specification on the case of contract based on drawings and specification.
Prime cost sums are included in the Bills of quantities for works to be executed by nominated sub contractors and materials or good to be obtain from nominated suppliers. The right to nominate is slovenly the architects who may exercise that right:

1. By naming sub-contractors or supplier in a prime cost sum item in the bills of quantities or specification
2. By naming a supplier in an architect’s instruction relating to the expenditure of a prime cost sum or a provisional sum
3. By naming a sub contractor on the standard form of nomination instruction for a sub-contractor NSC/N to carry out work for which a prime cost sum is included in the bills of quantities or specifications 
NSC/N – Nominated of Sub-Contractor/Nomination
Differentiate between PC sum and Provisional sum
	PC sum
	Provisional sum

	Executed by nominated subcontractor, nominated supplier. 

	Executed by general contractor ,statutory authority

	Items of profit and attendance are attached to such sums in the BOQ
	If the work is covered by provisional sum by general contractor no items of profit and attendances are attached to such sums in the BOQ.




Prime Cost Sums

The term Prime Cost mean ‘the total cost to the contractor buying the materials, goods and components, of using or hiring plant and of employing labour’. In the present context, its meaning is extended to include the cost to the contractor of employing nominated sub-contractors to carry out specified parts of the works, and the cost of materials and goods obtained from nominated suppliers. This prime cost sum is excluding main contractor profit. 
Clauses 35 and 36 of the JCT form describe the manner in which prime cost sums should be dealt with. Put simply, when the contract sum is adjusted at the end of the contract, the prime cost sums are deducted and the corresponding actual sums expended are substituted. In practice, however, various matters of detail are involved, which must be dealt with properly. These are 

1. Discounts

2. Net prices and incorrect discount

3. General contractor’s profit

4. Attendances on nominated sub-contractors.
Provisional Sums
A provisional sum is a sum included in bills of quantities for work or services to be executed by a statuary authority or statuary undertaken or for either defines or undefined work. Define work is work which is not completely design at the time of tender document are issued but for which certain specified information can be given. Undefined work is work for which such specific information cannot give. 
"Provisional Sum" means a sum (if any) which is specified in the Contract as a provisional sum, for the execution of any part of the Works or for the supply of Plant, Materials or services under the Clause "Provisional Sums". 
(FIDIC Conditions of Contract Definition) 

Provisional Sum: includes a sum provided for work whether or not identified as being for defined or undefined work and a provisional sum for Performance Specified Work.
(JCT Conditions of Contract Definition) 

Provisional Sum (Define Work)
The following information should be provided with the provisional sum:

1. The nature of work

2. How and where is to be fixed.

3. Quantity showing the scope and extend of work

4. The limitation methods sequence and timing.
Provisional Sums (Undefined Work)
Undefined provisional sums are typically used to make provisional for possible expenditure on elements of work which cannot be wholly forcing at tender stage or cannot be quantity. SMM 7 makes provision for a provisional sum to be included in bills of quantities which is neither define nor undefined for work to be carried out by the local authority or statuary undertaking including privities services authorities carrying out statuary works . 
Provisional sums for works by statutory authorities.
SMM makes provision for a provisional sum to be included in a bill of quantity which is neither 'defined' nor 'undefined', for work to be carried out by the local authority or statutory undertakings including privatized services authorities carrying out statutory works.

Although not strictly required by SMM, it is common for items to be measured to enable the contractor to price attendance and profit on works by statutory authorities as though they were nominated subcontractors. It should be noted that these provisional sums are net and do not include a contractors discount With the exception of provisional sums for work by statutory authorities, provisional sums are deemed to include an allowance for main contractor's head office overheads and profit. 

2.2. Describe the various matters of details, involved with prime cost sums.

In the practice, various matters of detail are involved, which must be dealt with properly. These are the following various matters involved with PC sums,

· Discounts 

·   General contractor’s profit 

· Net prices and Incorrect discount

· Attendances 

Discount

Discounts are amount by which quoted or stated costs or prices may be reduced when paying accounts usually depending on the full fullness of specified conditions. Discounts are two types:

a. Trade Discount:

These discounts are customary allowed off the prices on standard price list of materials and goods in particular trades. This is often done to avoid frequent reduction of such lists. The discounts being vary to allow for fluctuation in price. In addition some suppliers will allow larger discount to regular customers or those who buy large quantities. 

b. Cash Discount:
These discounts are allowed for invoice prices if the contractor pay’s within the certain period in the case of sub contractors. The period is 17 days after issue of the architect certificate which includes the value of the invoiced work or services. In the case of suppliers the period is 30 days from the end of the month and during which delivery of materials or goods is made. If payment is not paid within the specified period the contractor is not entitled to deduct the discount. 

Under the JCT form all discounts except cash discount must be deducted from any sums due to sub – contractors and suppliers. In addition cash discounts in excess of 2 ½ % in the case of nominated suppliers must also be deducted. These mean that the employers have all the discounts other than the specified percentage for cash discounts.  
General contractor’s Profit
Prime cost sums are deemed to be exclusive of the general contractor’s profit. Provision is made in bills of quantities and specification for a separate addition which is normally calculated as a percentage of the P.C sum, the tenderer stating the percentage that he requires. When the contract sum is adjusted by the omission of P.C sums and the substitution of actual costs incurred, the profit amounts will also be adjusted pro rata, by applying the same percentage to the actual costs as those inserted in the tender document against respective P.C.sums.
Sometimes the profit additions may be shown as lump sums, without any indication of the method of calculation. In those cases also, such sums should be adjusted pro rata to the actual costs.

 In the event of the Employer paying a sub- contractor direct for any reason, the general contractor is still permitted to the profit addition, as this is a management fee for arranging, organizing and taking responsibility for the sub- contractor for arranging and checking the supply of good and materials.

Net price and incorrect discount 

Sometimes sub contractors and suppliers code net price (that is price exclusive of cash discount) or price inclusive of cash discount but at the wrong percentage. The provision of the standard form gives the contractor the right to the appropriate discount and the employer the right to not have to pay more than the appropriate discount. 

The use of the JCT standard form of nominated sub contractor tender NSC/N ensure that discount include in sub contractors tenders is correct as it refers in part – II to the cash discount allowed to main
Contractor. Under sub contract NSC/C clause 4.16.1 that is not followed difficulties in regard to discount may arrives and consideration need to be given to the proper way to deal with them. 

Clause 4.16 of JCT nominated sub contract condition NSC/C use the contractor the right to deduct 2 ½ % cash discount from any sum due to a sub contractor which is included in the amount of certificate for payment is made with in the stipulated period of 17 days.  Clause 4.17 of NSC/C required the addition of 1/39 to fluctuation’s and certain other costs so, that the general contractor can deduct the discount without reducing the original amount. 

Attendance 

A general contractor has to ‘attend upon’ nominated sub contractors, as he responsible their work and for the integration of the sub – contractor works into the main contractors work. Therefore in the main contractor’s interests of by providing facilities to the sub contractors
When there are bills of quantities, ‘General attendances’ on all nominated sub contractors are given together in one item; individual items are giving for ‘special attendance’ on each sub contractor as required. The former are defined in the standard method of Measurement, 
Clause A42, as including the use of contractor’s temporary roads, paving and paths standing sign of temporary lighting and water supplies etc.
The special attendance, defined in clause A51 of SMM, included such facilities as scaffoldings, access roads and hard standing additional to that which would otherwise be required, unloading and positioning heavy and large items storage accommodation and provision of power supplies.
The prices included in tenders for attendances are usually treated as fixed sums which, unlike the profit additions are not normally adjustable pro rata to the actual costs of the sub-contract works.
2.3. Adjust prime cost sums and provisional sums and prepare summary to be include in interim valuation and final accounts, using the following data. 
Task 03
In any form of building contracts the Architect/Engineer is empowered to issue variation orders during the execution of a contract.

3.1. Analyze the situations in which variations may arise as stated in JCT Standard form of building contract.

Definition and origin of variations

The term ‘variation’ is clearly defined in the clause 13.1.1 of the JCT standard form. It is defined variation is the alteration or modification on the design, quality or quantity of the works including the addition, omission or substitution of any work or the alteration of the kind or standard of any of the materials or goods to be used in the works.
Variations may arise in any of the following situations.

1. When the architect need or wishes to vary the design or the specification.

2. When a discrepancy is discovered between any two or more of the contract documents. (clause 2.3)

3. When a discrepancy is discovered between any statutory requirement and any of the contract documents.(clause6.1)

4. When an error in or omission from the contract bills is discovered.(clause2.2)

5. When the description of a provisional sum for define work in the contract bills does not provide the information required by general rules 10.3 of SMM7 (clause2.2)

The term ‘variation ‘as used in the conditions means:

1. The alternative or modification on the design ,quality or quantity of the works including
i. The addition, omission or substitution of any work,

ii. The alteration of the kind or standard of any of the material or goods to be used in the works,

iii. The removal from the site of any work executed or material or goods brought thereon by the contractor for the purposes of the works other than work materials or goods which are not in accordance with this contract.
2. The imposition by the employer of any obligations or restrictions in regard to the matters set    out in clauses 13.1.2 to 13.1.2.4 or the addition to or alteration or omission of any such obligations or restrictions or imposed by the employer in the contract bills in regard to:

i. Access tot he site or use of any specific parts of the site

ii. Limitations of working space

iii. Limitations of working hours

iv. The execution or completion of the work in any specific order

But excludes

3. Nomination of sub-contractor to supply and fix material or goods or to execute work of which the measured quantities have been set out and priced by the contractor in the contract bills for supply and fixing or execution by the contractor.
The largest no variation arises under 6.1 above in case 2, 3, and 4. The architect is required to issue instructions but it is not necessary in cases 4 and 5. All such instruction must be in writing. The contractor’s quantity surveyors confirm the variation. Although the architect can order any variation that he wishes the contractor is bound to carry out such as order only if it is the form of the written instruction issued by architect.
Under clause 4.3 of JCT form, an oral instruction given at site by the architect, shall be conformed in writing by the contractor to the architect within 7 days. The architect has opportunity during the 7 day’s following receipt of that conformation to decent otherwise the instruction become effective immediately. Fall in such action’s the architect can issue a conformation at any later date but prior to the issue of the final date.
When issuing the final certificate with the letter by architect to contractor is final certificate with letter of to this contractual agreement become to end. The clause of a variation listed as “c” arises under clause 2.2 of the JCT form. This is where an error or omission has occurred in the compilation by the quantity surveyor of bills of quantity of the bills of quantities upon which a contract sum has been based.

3.2. Identify and describe the appropriate ways of valuing the variations.

There are several ways of valuing variations, the choice in a particular case being that which is appropriate to the circumstances. 

Methods of Valuing Variations

01. By the inclusion in the variation accounts of a lump sum in accordance with a quotation submitted by the contractor and accepted by the architect, e.g. a Schedule 2 Quotation

02. By pricing measured items in the variation accounts

03. By ascertaining the total prime cost of additional work and applying appropriate percentage additions, e.g. a day works sheet.

When a standard variation is issued the contract conditions require the employer and contractor to agree the value of the work executed However, the contract conditions provide no advice on how this procedure is to operate, e.g., no one party is given responsibility for preparing a pricing document in the first instance, there are no rules or guidelines explaining how the prices should be determined, there is no timetable advising when meetings should be arranged, how long the parties have to consider price proposals before they accept or reject them or what happens if both parties fail to operate the procedure – how long would it be before this was deemed a failure to agree? All this procedure that was present in the 1998 edition of the contract has now been removed.
It is likely that few employers would have the in-house expertise to deal with the valuation of variations and in practice it is likely that the employer would delegate this task to his quantity surveyor. Therefore, at the early stage of the contract it would be advisable to inform the contractor of the party who is to represent the employer when agreeing the value of variations and reaching agreement on how the procedure should operate. Where a quantity surveyor acts for the employer under this procedure he is not bound to comply with the Valuation Rules in clauses 5.6 to 5.10, he is acting on behalf of the employer with the objective of trying to agree a valuation with the contractor – by whatever means. Although the employer and contractor are not bound by the valuation rules at this stage it is likely that they would be referred to in negotiations as a basis of determining what is a reasonable valuation. 

If the employer and contractor are unable to agree the value of a variation then the quantity surveyor will normally take over the responsibility for valuing the work, unless the employer and contractor agree on an alternative approach, e.g., for a complex variation of a specialist nature the two parties may agree to refer the valuation to an independent expert. Where the employer and contractor have been unable to reach an agreement on the valuation of a variation and the quantity surveyor has taken on this responsibility he must carry out the task in accordance with the Valuation Rules (clauses 5.6 to 5.10). In this situation the quantity surveyor has the right to decide which is the appropriate method and means of valuing a variation. Therefore, he is not bound to accept a statement on an AI to the effect that a variation is ‘to be carried out on day work’ or ‘to be paid as day work’. In any case, such a statement may be contrary to the provisions of the JCT Form. 

The alternative valuation methods listed above merit further discussion as follows.

Pricing measured items

As previously stated where the contract conditions require the employer and contractor to try and agree the value of a variation (clause 5.2) they are not bound by any specific pricing rules, they are free to use whatever means they like to try and reach an agreement. However, where an agreement cannot be reached and the task is passed to the quantity surveyor the variation must now be valued in accordance with the contract conditions. The JCT Form in clauses 5.6 to 5.10 is explicit about the way measured items (omissions as well as additions) should be priced. The prices (in particular, unit rates) in the bills or schedule of rates, as the case may be, are to be used. This is subject to the proviso that the character of the work and the conditions of its execution are similar to that in the project as originally envisaged. This covers the pricing of all (or most) omissions and much of the additions (although some omission items in ‘without quantities’ contracts may not coincide with items in the submitted schedule of rates).

Other items will bear no relationship or comparison at all with items in the contract bills, or may not be carried out under similar conditions to apparently similar items in the bills. In these a variation should be valued by using ‘fair rates and prices’. This means that a unit rate may have to be built up from the prime cost of the necessary materials and using labour constants valued at ‘all-in’ labour rates and with any appropriate allowances for plant and with additions for overheads and profit. If an item is a common one or of small total value, the surveyor’s knowledge of prices will usually enable him to put a fair price to it without the necessity for a detailed synthesis on the lines just described.

Prime cost plus percentage additions

This method of valuing variations is commonly known as daywork and bears a close resemblance to the valuation of work under the prime cost or cost reimbursement type of contract. Daywork is a method of payment by the reimbursement to the contractor of the prime cost of all materials, labour and plant used in the carrying out of the work, with a percentage addition to the total cost of each of those groups for overheads and profit. Daywork is subject to the same objection as that levied against prime cost contracts, namely, that its use generally results in higher costs to the Employer than when a ‘measure and value’ basis is used.

Not surprisingly, therefore, daywork is favored by contractors and deprecated by the Employer’s professional advisers. This generally acknowledged characteristic of daywork is the reason for the restriction of its use in the Standard Forms to situations where ‘work cannot properly be valued by measurement’. This provision should be strictly observed in the Employer’s interest. If work is capable of adequate measurement, it can usually also be priced using unit rates determined as described under Pricing measured items above.

Valuation of variation 

	Character
	Condition
	Method of valuation

	Similar
	Similar
	Measure and apply BOQ rate

	Similar
	Different
	Measure and apply BOQ rate with allowance

	Different
	N/A
	Measure and apply new rate


Task 04
Describe the methods of adjusting the contract sum in respect of labour and material fluctuations.

Fluctuation

Fluctuating price contracts are those containing provisions for reimbursement of changes in a wide range of labour costs and materials priced in addition to statutory costs. It should be recognized that the term fluctuations includes both increases and decreases and that they may lead to payments becoming due to the contractor from the Employer and vice versa.
The JCT form of contains three different provision’s any one of which may be incorporated in a contract be deleting the other two clauses in the appendix to the condition’s to the contract. These provisions are;

a. Adjustment of the contract sum limited to fluctuations in statutory contribution, levy’s and taxes specified in clause 38.
b. Adjustment of the contract sum in respect of fluctuation in labour, material cost and in statutory contribution’s levy’s and taxes as and specified in clause 39.
c. Adjustment of the contract sum in respect of fluctuation’s as in ‘b’ above by the use of price adjustment formula as specified in clause 40.

There are two methods were used to the fluctuation, theses are:

· Traditional method 

· Formula method 

Traditional method

Fluctuations relate to increase in the cost of labour, material and plant to levies contribution and taxes which the contract period for the contractor to be reimbursed our losses according to clause 38 and 39 of the JCT form. 

Fluctuation formula method of reimbursement

In contact to the traditional method of reimbursement of fluctuation the object of the formula method is to calculate a sum or sums which will compensate the party to the contact for lost incurred due to increase and decrease in costs. The sums recoverable by the formula method will be differ from those recoverable under the traditional method and will usually be grader.

The formula method can be apply for the contacts of with quantities, without quantities and with approximate quantities variance of the JCT forms by means of clause 40.

The JCT form refers in clause 40.1 to a separate document all the formula rules which sets out the formula and define their rules. 

The traditional method of contract mean:

Any contract other than a prime cost contract will be either firm price contract or fluctuating price contract. Firm price contracts are those where reimbursement of changes in cost is limited to those relating to statutory contribution levies and taxes. Fluctuating price contract are those containing provisions or reimbursement of changes in a wide range of labour costs and the material prices in addition to starting cost. The term fluctuations include both increases and decreases and that they may lead to payments becoming to the contractor, from the employer or ‘Vice Versa’ (Backward). 

The objective of the traditional method is to ascertain the actual amount of the fluctuations in cost and prices within the scope of the approximate claims of the contract as stated above. These are amounts are much less than the actual cost and price have really fluctuated due to the limitation imposed by the operation of the contract clauses.

Clause 38 and 39.2 are similar and provide for the reimbursement of fluctuation’s occurring after the base data in:
1. The amount of any statutory contribution levy or tax which at the base data the contractor is liable to pay or 

2. The tax amount of any refund of any such contribution levy or tax which is receivable by the contractor at the base as an employer of work people. The base data is defined as the stated in the appendix to the conditions.    
The provisions of clause 38 related not only to operatives employed on site but also to,
1. Persons who are directly employed elsewhere by the contractor in the production or material or goods for the works such joinery shop workers and shop workers.  

2. Person’s such as time keepers, site supervisors, who although employed by the contractor on site are not work people as specified in the clause.
Those costs and prices may be considered under the three main heading referred to in the JCT form. 

Labour cost in addition to statutory cost

Clause 39.1 of the JCT form deals with fluctuations in labour cost other than those imposed by statute. This sub clause is define first, the basis of the prices in the bills or schedule of rates and then it is provided that any increases or decreases within the prescribed limit shall be paid to or allowed by the contractor.
The basis of adjustment is the rules or decisions of the national joint council for the building industry and these are embodied in the national working rule agreement. This agreement sets out basic wage rate extra payments to which operatives may be entitled and various matters relating to working conditions. It also includes the provisions of the annual holiday’s agreement and the amounts of weekly holiday credits for each operatives for which an employer is liable.

Material cost
The basis of adjustment is a list of materials with their basic prices. Materials and prices may be entered by the contractor on a form attach to the bills at the same time as they are priced or the form may be required to be filled in & return with the form of tender. Sometimes the principles material may be listed on the form by the PQS the contractor adding prices when tendering.
Where clause 38 applies, the basis of adjustment is a list attaches to the contract bills of materials, goods, electricity & where specifically stated in the contract a document fills. Any adjustments allowable are limited to changes in types or rates of duty or tax relative to any of the

Task 05
Identify and describe the contractor’s claims in a range of situations preparation of claim reports.
The claims are classified into three main types. They are,

1. Common law.

2. Ex gratia.

3. Contractual.

1. Common law claims

These arise from causes which are outside the express terms of a contract. They relate to breaches by the Employer or his agents of either implied or express terms of the contract, e.g. if the Employer in some way hindered progress of the Works or if the architect were negligent in carrying out his duties, resulting in loss to the contractor.

2. Ex gratia claims

These have no legal basis but are claims which the contractor considers the Employer has a moral duty to meet, e.g. if he has seriously underpriced an item whose quantity has been increased substantially because of a variation or the re measurement of a provisional item, which will in consequence cause him considerable loss. The Employer is under no obligation to meet such ‘hardship claims’ but may be prepared to do soon grounds of natural justice or to help the contractor where otherwise he might be forced into liquidation.

3. Contractual claims

These arise from express terms of a contract and form by far the most frequent kind of claim. They may relate to any or all of the following:

· Fluctuations

· variations

· Extensions of time

· Loss and/or expense due to matters affecting regular progress of the works

Fluctuations claims

These relate to increases in the costs of labour, materials and plant and to levies, contributions and taxes, which the contract provides for the contractor to be reimbursed by the traditional method in clauses 38and39 of the JCT form

\

Claims arising from variations

These may relate to one or more of the following clauses

(I) Clause 13.5.1.3 – the surveyor may have priced at bill rates variation items which are apparently similar to bill items but which were not executed under similar conditions to those envisaged at the time of tendering. For example, an Architect’s Instruction changing the kind of facing bricks may affect the

time taken for laying the bricks, and may lead to more sorting if there is a higher proportion of misshapen bricks or if they are more susceptible to damage in handling. The contractor would be entitled to an increase over the bill rates.

(II) Clause 13.5.3.3 – the contractor may claim that adjustment of one or more Preliminary items should be made, though the surveyor has not included the adjustment in his valuation of a variation. For example, an Architect’s Instruction changing the pointing of faced brickwork from ‘pointing as the work proceeds’ to ‘pointing on completion’ may require scaffolding to be left standing for a longer period than would otherwise have been necessary. If scaffolding is priced in the Preliminaries (as is usual) the relevant item should be adjusted. 

(III) Clause 13.5.5 – it may be claimed that, in consequence of a variation, the conditions under which other work is carried out has changed and therefore the bill rates for that work should be adjusted to reflect the changed conditions. Thus, a variation changing the part of the foundations of a building from concrete deep strip to short-bored piles would, it might be claimed, so reduce the total volume of concrete required for the rest of the deep strip foundations that the bill rates for the concrete would no longer apply. If this argument can be substantiated, the rates should be adjusted.

(IV) Clauses 13.5.6-any of the bases of the claim described in the three paragraphs above may also apply to performance specify work to which this clause relates  

(V) Clause 13.5.7 – the contractor may claim that he has incurred additional costs which are directly associated with a variation but for which he has not been reimbursed by the application of the normal valuation rules. 

Extensions of Time Claims

These arises from clause 25 of the JCT form, clause 23, requires the contractors to complete the works on or before the date of completion stated in the appendix, or the such other later date as may be fixed by the architect under clause 13A or 25.

If the contractor fails to do so, he becomes liable for liquidated damages, which the employer is entitled to deduct from payments due to the contractor at the rate stated in the Appendix for the period between the date when completion should have taken place and when it actually took place. This action of the employer is subject to the prior issue by the architect of a certificate of non completion by the completion date.
Clause 25.4 lists relevant events, the happening of any one of which is a ground for extending the contract time by such period of time as the architect estimates is fair and reasonable if it is appearance that the process of the works is being or is likely to be delayed. The contractor must give prompt written notice of such actual or likely delay.

· Stating the clauses

· Identifying the relevant event

· Giving particulars of expected effects.

· Stating the estimated expense of the delay in the completion of the works.

The architect is under no obligation to act until such notice has been received. Within 12 weeks of receiver of all the above information the architect must give a fair and reasonable extension of time if he is of the opinion that the cause of delay is a relevant event and that completion of the work is lightly to be delaying their buy.

Loss or/Expense Claims

These claims arise under clauses 26 or 34 of JCT 80. Clause 26.2 lists eight matters which might materially affect progress. If the contractor believes that any one or more of those matters has affected the regular progress of the Works and that he has, in consequence, incurred loss and/or expense, and then he may apply in writing to the architect for reimbursement. All the matters listed in clause 26.2 are those or which the client is responsible being addition or omission of the client or the architect as his agent.

Under the JCT Standard Form with Contractor’s Design WCD98

01. Clauses 26.2.1-the opening up for inspection of any work covered up or the testing of any of the work materials or goods in accordance with clause 8.3(including making good in consequence of such opening up or testing )unless the inspection or test showed that the work materials or good were not I accordance with this contract or
02. Clauses 26.2.2-delay in receipt of any permission or approval for the purpose of development control requirements necessary for the works to be carried out proceed which delay the contractor has taken all practicable steps to void or reduce or 

03. Clauses 26.2.3. 1.-the execution of work not forming part of this contract by the employer himself or by person employed or otherwise engaged by the employer as referred to in clause 29 or the failure to execute such work or 

 2.-the supply by the employer of materials and goods which the employer has agreed to provide for the works or the failure co to supply or 

04. Clauses 26.2.4-employers instructions issued under clause 23.2 in regard to the postponement of any work to be executed under the provisions of this contract or 
05. Clauses 26.2.5-Failure of the employer to give in due time ingress to or from the site of the works or any part thereof through or over any land building way or passage adjoining or connected with the site and in the possession and control of the employer In accordance with the employers requirements after receipt by the employers of such notice if any as the contractor is required to give or failure of the employers to give such ingress as otherwise agreed between the employer and the contractor or 

06. Clauses 26.2.6-employers instruction issued under clause 12.2 effe3cting a change or under clause 12.3 in regard to the expenditure of provisional sums or 

07. Clauses 26.2.7-the contractor not having received in due time necessary instructions decisions information or consents from the employer which the employer is obliged to provide or give under the condition including a decision under clause 2.4.2 and for which he specifically applied in writing provided that such application was made on a date which having regard to the completion date was neither unreasonably distant from nor unreasonably close to the date on which it was necessary for him to receive the same or

08. Clauses 26.2.8-compliance or non compliance by the employer clause 6A.1

09. Clauses 26.2.9-suspension by the contractor of the performance of his obligation under the contract to the employer pursuant to clause 30.3.8 provide the suspension was not frivolous or vexations 

10. Clauses 26.2.10-save as provided for in clauses 26.2.1 to 26.2.9 any impediment prevention or default where by act or omission by the employer or any person for whom the employer is responsible except to the extent that it was caused or contributed to by any default whether by act or omission of the contractor or his servants agents or sub-contractors 
5.2. Explain the effective claims management strategy for a successful contractual claim.
The Construction Claim

When both the contractor and the owner follow their respective rules of engagement, the resulting project is not assured to be claim free. A construction claim, on the other hand, does not necessarily result from disputes among the parties. A claim can develop concurrently with an event that disrupts the construction progress, or it can develop after the results of the disruption are thoroughly reviewed and all cost impacts are evaluated. Claims can develop from both the contractor's perspective and the owner's perspective. An owner's claim against the contractor is somewhat unusual, but it can occur.
There are many different approaches for administering a construction contract from both the owner's position and the contractor's position. If both the contractor and the owner follow their respective rules of engagement, the process of claim evaluation can be simplified. A concise strategy to administer a construction contract is important and should support a successful project. Knowing and understanding this strategy can support or challenge construction claims.


The basic theory behind construction claims remains simple; the claims, however, have become extremely complex. Successfully proving and pricing claims requires an extensive knowledge of key elements of the claim and the ability to illustrate the facts and/or position persuasively. Successfully challenging a claim also requires an extensive knowledge of key elements of the claim, the ability to illustrate the facts, and the ability to respond persuasively to the pricing of the claim.

Construction claims can result from many issues including the contractor's assumptions of the owner's duties as well as the owner's assumptions of the contractor's duties. When these assumptions differ, a claim results. Claims can result from impacts to the contract from delays, disruptions, or loss of productivity.
Claims are submitted principally to cover the extra cost and/or expense resulting from disruption of the work or prolongation of the contract. In either case a large amount of supporting information is needed in order to prepare a sound and logical claim, as described earlier in this chapter. One useful approach is for the contractor to require site agents and foremen to insert daily comments against numbered list of-topics to avoid significant omissions. It is also wise to keep two sets of important records in different offices to guard against possible

loss in the event of fire.

In compiling a claim, a contractor may need to refer to any of the following documents:-

· correspondence (seems straightforward at first sight but it can have important implications);

· approved minutes of site meetings (can contain instructions, variations and additional requirements);

· architect's instructions (could be the most important single item);

· clerk of works' directions (normally require written confirmation by architect within 2 working days);

· contract and working drawings and other contract documents (identify divergences and inconsistencies between them);

· lab our allocation sheets (showing location, tasks and standing time);

· correspondence with and claims from sub-contractors and suppliers (may indicate additional requirements for main contractor or causes of delays);

· site diary (must contain accurate and comprehensive entries and will often highlight problems);

· daily weather reports (rainfall records for the previous 5 years are useful —a CIOB analysis14 shows rain occupying 4 to 7 per cent of daytime hours with considerable monthly variations; topographical features can cause

· variations within a few km);

· receipt of drawings schedule (identification of revisions to drawings as compared with those on which tender was based);

· progress photographs, dated by the photographer (can show lack of progress and identify disruptions as basis for prolongation claims);

· site level details (basis for earthwork quantities);

· effect of artists' and tradesmen's work (under auspices of employer and can be disruptive);

· photographs and report detailing condition of site at date of possession (could show obstructions and part only of site available);

· records showing time period between date of tender and date of possession, or order to start work (could show delay at outset);

· build up of tender (particularly allocations for preliminaries, site and general overheads and profit);

· extension of time claims and allowances certified by architect;

· materials schedule (quantities received and delivery dates);

· invoice lists (additional costs under fluctuations clause, where appropriate);

· plant records (show standing time and number of times brought to and from site);

· scaffolding records (showing time in use and whether re-assembly was necessary);

· unhorsed day work schedule (covering varied work which cannot be valued at billed rates);It is relatively easy to find correspondence on the files that confirms a major instruction, but it rarely amplifies the probable consequences which are so important when preparing a claim. For example, the following consequences

might result from an architect's instruction:-

· work in several areas will be disrupted;

· labour and plant will have to be transferred to other areas;

· new materials will have to be ordered and replaced materials either scrapped or transported to another site;

· other related work will be more costly;

· delay will be caused and extension of time will be necessary; and

· reimbursement of loss and expense will be sought.

One of the most important documents is the labour allocation sheet showing who is working where and what they are doing, with space for entries relating to disruption. The quantity surveyor and site management need to know and trace all periods of work that are unproductive. These must be shown on allocation sheets together with the reasons for stoppages. They may result from the issue of architect's instructions or shortcomings within the contractor's own organisation. A knowledge of both is vital to management. 

Task 06
During the progress of the works, it is your responsibility to prepare interim valuations in order to make the payments to the contractor for work done and final account in order to make the final payment to a contractor of the sum to which he is entitled under terms of the contract. The project was commenced on 27th February 2007 and 7th progress claim is due for the work completed up to end of September 2007.
6.1. Describe the methods of payment of permanent works and preliminaries.

Payment methods for permanent works 
“Permanent Works” means the permanent works to be executed by the Contractor under the Contract. In the case of permanent work payment method are following 

01. Stage payments

02. Interim payments 

Stage payments

Stage payments as an alternative to regular monthly certificates contract conditions might provide for stage payments that are for payment to be made when certain defined stages in the construction work have been completed this method of payment normally used for based on drawing and specification contract. 

Interim payments

The amount of any periodic payment is calculated by determining the total value of work executed, plus the value of materials on site (only if this is allowed under the contract) and any other amount specified as being payable under the contract. All previous payments are then deducted and the difference is the amount due. However, the total amount of payments made under this procedure must not exceed the contract price.

Dates for payment

An interim payment will become due from the later of the two events:

· 7 days from the end of the ‘relevant period’ (i.e., a period specified in the contract conditions or if no period is defined –28 days)

· The submission of a claim for payment by the contractor, i.e., a written application from the contractor specifying the amounts due and the basis of their calculation.

The final payment for a contract will become due from the later of the two events:

· 30 days from the completion of the work

· The submission of a claim for payment by the contractor.

The Employer must pay any of the above amounts within 17 days from the date the payments became due.

Payment methods for preliminaries works
The preliminary or general conditions section of the BOQ provides the high-level overview of the project, particulars, the project and the parties to the contract including a description of the project and the site and details of the conditions of contract to be used, but the preliminaries will also include a considerable amount of more detailed information about specific issues. It can readily be seen that, although the preliminaries section typically contains a very large amount of written information, only some of the items are actually price able. Information covered in the preliminaries section can therefore be divided such as 

1. General project details

2. Contractual matters

3. Specific requirements of the employer

4. Contractor’s general cost items

5. Information about works to be executed by persons other then the main contractor or which may be subject to later instructions

The preliminaries section of the bill of quantity should be broken down into separate amounts to be included in the interim valuation. This process will be very much easer and results will be more satisfactory, if there is a contract sums analysis which shows the total preliminaries  included in the tender. The contractor will be able to produce the build-up of the tender and the individual amounts allowed in it for the main Preliminaries items. These amounts will then be available for valuation purposes and for the adjustment of Preliminaries in the final account. Preliminaries items (or their components) are of four kinds, namely:

· Cost-Related Items

· Time-Related Items

· Single-Payment Items

· A combination of Two or More of the Others

Cost-Related Items

Cost-related depends for their value on that of the remainder of the contract sum or of its labour content. E.g. insurance 

The total cost of the preliminaries is calculated as a percentage of the contract sums. In each valuation this percentage is apply to the total value of the work done by the main contractor.

The Percentage      = 
         
  Preliminaries 
            
                     x 100





       Contract Sum – Preliminaries – money provisions 

Time-Related Items

Time-related items depend for their value on the contract period.

E.g. contract management service 

Here the total cost of the preliminaries is dived by the contract period (in months) and the resulting sum is multiplied by the number of months which have elapsed to date. This amount is then included in the valuation as the total amount for Preliminaries.

       Amount        =
             Preliminaries      
  x Number of month





Contract Period (in month) 

Single-Payment Items

Single-payment items are those whose value is not affected either by the value of the rest of the contract or by the contract period but are carried out at a particular point in the progress of the Works.  E.g. final cleaning 

A combination of Two or More of the Others

The cost of some Preliminaries items consists of one or two single payment     components and a time-related. E.g. site office, involving single payments for erection and dismantling and a monthly for the intervening period. It is not uncommon to deal with the total value of the preliminaries As if the items were either all cost-related or all time related. 

The objection to both these methods is that they result in overpayment of some items and underpayment of others. Also, where the time-related method is used and the contract runs behind schedule, there will be a danger of overpayment, unless the fixed monthly amounts are adjusted.

Where the cost- related method is used, there is a danger of inadvertently exceeding the total of the Preliminaries when the total value of the contractor’s own work has been significantly increased by variations. The majority of methods of measurement now call for appropriate preliminaries items to be priced on a fixed and time related charge basis. When contractors neglect to comply with tills requirement tile information should be obtained and analyzed before any contract is placed.

6.2. Discuss the items to be included in an interim valuation.
Interim valuation 

It is normal practice for contractors to be paid sums on account as the construction work proceeds. This is because it is generally recognized that it would be unfair to expect contractors to finance construction operations without assistance from clients. The interest on the borrowed money will be added to the contract sum, while the client’s interest is to minimize the cost of construction. 

Inclusion’s in valuation  

Clause 30.2 of JCT form provides that the amount stated as due in an interim certificate shall be the gross valuation of specified constituent parts of the works, less the retention percentage and the total of previous interim certificates. In order to determine the gross valuation the value of each constituent part has to be ascertained. They are as follows; 

· Preliminaries

· Main contractor works (as billed) 

· Variations 

· Unfixed material and goods at site 

· Statutory fees and charges 

· Nominated subcontractors work 

· Nominated suppliers goods 

· Fluctuations

· Claims 

· Retention 

Preliminaries

Where there is a bill of quantities, the evaluation of the Preliminaries will usually be less difficult than where there is not. In the latter case, it will be necessary, before the date of the first valuation, to make an apportionment of the contract sum to each of its principal constituents. The Preliminaries constituent will then need to be broken down into separate amounts such as would normally be seen in the Preliminaries section of a bill of quantities. This process will be very much easier and the results will be more satisfactory, if there is a Contract Sum Analysis which shows the total of Preliminaries included in the tender. The contractor will be able to produce the build-up of the tender and the individual amounts allowed in it for the main Preliminaries items. These amounts will then be available for valuation purposes – and later, for the adjustment of Preliminaries, if necessary, in the final account – just as if there had been a bill of quantities.

Main contractor’s work

The value of the work carried out by the contractor’s own workforce will be readily ascertainable from the measured work sections of the bills of quantities or, in the case of lump sum contracts without quantities, from the Contract Sum Analysis, if provided, or from a schedule drawn up on the basis of an analysis of the tender. The prices contained in the bills of quantities, being ‘the Contract Bills’,4 must be used, of course, in the valuation of the main contractor’s work, regardless of whether the contractor underpriced or overpriced the work when compiling the tender.

Variations 

Very few projects have no variations. They present a difficulty in the context of interim valuation for several reasons. Clause 30.2.1.1 of the JCT form requires that effect be given in interim certificates to the measurement and valuations. For this to be done each variation should be valued either approximately or accurately as soon as possible after issue. The following alternatives are available. 

1) The first is to ignore variations when dealing with work measured in the bills and the omissions to be allowed for when adding the net value of variations. 

2) To take the omissions into account when valuing main contractor’s work and adding the value of additions only against the variations subhead. 

Unfixed materials and goods / materials at site 

Clause 30.2.1.2 of the JCT form requires the inclusion in the amount of an interim certificate of materials and goods delivered to the site for incorporation of the works. In order to value them the quantity surveyor has to be satisfied that the materials and goods are actually on the site and to ascertain approximately how much of each materials or good is there. It is not necessary to know the exact quantity because by the time the next valuation is done, most or all of the material will have been incorporated into finished work which will then be valued as such. It is necessary to reduce or exclude the invoice value of; 

1) Insufficiently protected materials or those which have depreciate or been damaged

2) Quantities which are clearly in excess of requirements

3) Any materials or goods which have been delivered pre- maturely, that is, when the length of time before they are likely to be required is unreasonably long. 

4) Materials which are not in accordance with the specification given. 

Statutory fees and charges  

Any sums paid by the contractor to any local authority or to any statuary undertaker in respect of fees or charges for works executed or materials or goods supplied in the course of carrying out its statutory obligations, should be included in the next interim valuation. 

Nominated subcontractor work 

Clause 4.17 of the JCT nominated subcontract conditions states in detail what should be included in respect of subcontract works. Clause 35.13.3 of the JCT form requires the contractor to provide proof of payment to any nominated subcontractor of any sum included in the immediately proceeding certificate in respect of their work, materials or goods. 

Nominated supplier’s goods 

The value of goods of materials supplied by the nominated suppliers should be included in the valuations on the same basis as those supplied by non nominated suppliers as previously described. 

Fluctuation 

The amount under this heading which should be included in interim valuations will differ according to whether the contract is a firm price or fluctuating price one. There are two points to be remembered. 

1) Where the traditional method of recovery is allowed for in the contract conditions amounts due should be included in interim valuations as early possible. 

2) The amount of fluctuations should be paid filly with the percentage addition.

Retention 
There are provisions in all standard forms of building contract for a percentage of the valuation total to be deducted. This money is to be retained by the employer and is called the retention. The percentage used to calculate the amount of retention is called retention percentage as stated clauses 30.4.1.1 of the JCT form. The purpose of retaining part of the total value of the JCT work completed to date is:

1. The caution of the employer to same extends against the effect of the contractor defaulting.

2. To provide an incentive to the contractor to complete the work promptly. 

Clause 30.4.1.1 of the JCT form states that the retention percentage should be 5% and the appendix to the conditions of contract to this 5% unless a lower percentage is stated. However JCT states that if the contract sums is over £500,000 retention percentage should not be exceed, and it should be not exceed 3%. 

Task 07
7.1 Disputes are common occurrences in the construction industry. Litigation is not the only adversarial method to resolve disputes in a contract but Adjudication and Arbitration too.
A. Illustrate the potential causes for disputes during constructions.

Disputes are a common occurrence within the construction industry. One has only to examine reported legal cases to get a feel for the number of disputes. Of course, this is only the tip of the iceberg. Many disputes are resolved before they reach this stage or arbitration or by some other methods of resolution.

Normally in the construction industry disputes are arise from delays. These delays can do by the contractor, Employer or His Representatives and Events outside the Control of the Employer and the Contractor. 

Contractual disputes in construction arise because of a series of factors that combine in various ways to produce arguments, disagreements and, ultimately, disputes. What makes construction contract disputes different is the nature of the dispute. This depends upon a variety of things such as 
· The terms of the contract

· The technological issues of the site and the building

·  The character of the project personnel
· The amount of time and money available
· The realism of peoples’ expectations
· Project environmental factors
· The legal basis of the argument
· The magnitude of the issue
Generally in the construction industry disputes are arising from delays. These delays can occur by the contractor, Employer or His Representatives and Events outside the Control of the Employer and the Contractor. The following reason for the dispute arises from the construction site;

Potential causes for disputes
Construction industry contains complex activities, with a signed agreement contract. The need for the dispute resolution in construction industry may be due to many reasons and they can be classified as follows:

· Breach of contract

· Non-settlement of payment as per time schedule

· Lack of proper communication

· Insufficient specifications, drawings, designs and plans

· Non-provision of safety practices and job site injuries

· Alterations in the works without proper orders

· Improper management and non-coordination between parties

Further, there are many mis-interpretations in the following areas.
· Change in site conditions

· Change of quantities

· Change in contract work (extra work)

· Escalation price due to inflations

· Currency fluctuation effect

· Time delay and acceleration of work progress

The reason for the dispute arises from the construction site;

· Number of peoples are involved

· The restriction and condition

· There are more professional involved, so obligation and condition are more

· Decision may arise from every person

· Work of risk

· Condition of contract

· Refusal to accept an architect’s instruction

· Failure to agree the amount of a final account

· Failure to issue certificate

· Claim for extension of time

· Claim for additional loss/or expense

· Determination of employment of the contractor

Even the identical project is constructed on an adjacent site by a different contractor will have different problems and their associated different cost of construction. Disputes can be therefore arising, even on projects that have the intentions. Even when every possibility of disagreements has been potentially eliminated, problems can still occur – such human nature. Some of the ma areas for possible contractual disputes are:

General
· Adversarial nature of construction contractors

· Poor communication between the parties concerned 

· Proliferation or form contract and warranties

· Fragmentations in the industry

· Tendering policies and procedures 

Employers

· Poor briefing 

· Changes and variation requirements

· Changes to standard conditions of contract

· Interference in the contractual duties of the contract administrators 

· Late payments

Consultants

· Design and inadequacies

· Lack of appropriate competence and experience

· Late and incomplete information

· Lack of coordination

· Unclear delegations of responsibilities 

Contractors

· Inadequate site management 

· Poor planning and programming

· Poor standards of workmanship 

· Disputes with the sub - contractors 

· Delayed payments to sub – contractors 

· Co-ordinations of sub – contractors 

Sub contractors

· Mismatch of subcontract conditions with main contracts

· Failure to follow and adopt agreed procedures

· Poor standards of workmanship 
Manufactures & suppliers

· Failure to define performance and purpose

· Failure of performance 
B. Differentiate adversarial and Non-adversarial methods in dispute resolution
Contractual disputes in construction arise because of a series of factors that combine in various ways to produce arguments, disagreements and, ultimately, disputes. Some of these factors are basic to all disputes between humans, such as the motivating factors of individuals, human behavior, organizational behavior, culture, etc. What makes construction contract disputes different is the nature of the dispute. This, again, depends upon a variety of things such as the terms of the contract, the technological issues of the site and the building, the character of the project personnel, the amount of time and money available, the realism of peoples’ expectations, project environmental factors, the legal basis of the argument, the magnitude of the issue, and so on. The third group of variables in this area concerns the choice of methods for resolving disputes once they have arisen. Following two methods in dispute resolution 

01. Adversarial method

02. Non-adversarial method
Adversarial method 

Under the adversarial method generally following method are used  

01. Arbitration 

02. Litigation 

The parties to a dispute are in principle free to choose a method of resolving it. Arbitration and litigation each offer certain advantages. Even where a contract contains a clause stating that disputes shall be settled by arbitration, the parties may agree to ignore this and instead go to court. However, the presence of an arbitration clause in the contract will normally mean that, unless both parties agree otherwise, disputes must be settled by arbitration.

Non -adversarial method 

Under the non-adversarial method generally following method are used  

01. Adjudication 

02. Mediation 

03. Mini-trail

04. Conciliation 

The terms most commonly found to describe these procedures are Conciliation, Quasi conciliation, Mediation, Private Enquiry, Adjudication and Mini-trial. However, these terms are often used interchangeably, and sometimes inconsistently. These techniques can be seen as an intermediate step between having an argument or disagreement, and referring to the courts.
	Adversarial
	Non-Adversarial

	1) Binding


	Non binding

	2) Process long and expensive


	Process short  and expensive fewer

	3) Decision will be given by court


	Decision will be made by both parties

	4) It will damage business relation ship


	Not damage business relation ship

	5) Third-party involving like judgment


	Third-party act as a neutral facilitator


7.2 “Alternative Dispute Resolution” (ADR), resolves disputes without resorting them to the Courts or Arbitration.

A.  Discuss the advantages of using Alternative Dispute Resolution in dispute resolution.

In alternative disputes resolution mainly has four advantages there are given below 

Consensus
This approach requires the agreement of all parties to a resolution of the dispute. The emphasis is on finding a business, rather than a legal or adversarial solution to the dispute. 

Continuity f Business Relations 

The processes are concerned with resolving disputes within the context of and without permanently damaging, ongoing business relations.

Control

Resolution of the disputes remains in the control of the parties to it. The parties can concentrate on forging settlement which forces on commercial issue rather than the latter of the law and may thus less damaging for all parties. Ones a dispute is related to the courts or to arbitration, the parties effectively lose control of the process.

Confidentiality 

The proceedings are not published, and therefore the damage resulting from adverse publicity is avoided.
B.  Evaluate two common methods of Alternative Dispute Resolution. 

1. Adjudication

Adjudication is a quick and relatively inexpensive way of resolving disputes and may arise in one of three ways. There may be a clause in the contract under which the parties agree that disputes will be referred to adjudication. In the absence of a clause in the contract on projects not covered by The Construction Act, once a dispute has arisen the parties may agree to refer the dispute to adjudication. The third and most widely used adjudication process arises out of The Construction Act. Under this statute either party to a construction contract may refer a dispute at any time to adjudication. The adjudicator may be named in the contract or subject to subsequent agreement of the parties or appointed by one of the adjudication nominating bodies named in the contract such as the RICS, RIBA. The Act requires the process to be completed in the form of an adjudicator’s decision within 28 days of his or her appointment. The adjudicator may secure an extra 14 days with the approval of the referring party or both parties can agree to extend the period.

2. Mediation
Under mediation, the parties in dispute select an independent third party to assist them in reaching an acceptable settlement to their dispute. This mediator should be skilled in problem solving and preferably have expertise relative to the dispute in question. The role of the mediator is not to make a judgment of the dispute, but to facilitate a settlement between the parties. The normal process involves the mediator meeting with the parties to agree the format and programmed. The sessions usually begin jointly with each of the parties presenting their case, informally, to the mediator. This is followed by private sessions, known as ‘caucuses’, between the mediator and each of the parties. 

The mediator’s role

The mediator’s role will be to get each of the parties to focus on their main interests and to get them to move to a common position. The mediator will move between caucuses, often passing offers from one party to the other. As he or she will be in a position of knowledge, confidential​ity and impartiality are essential. For the same reason, the medi​ator is in a position to facilitate, and coax the parties into the best possible negotiated settlement.
The JCT through clause 9.1 raises the possibility that the parties may wish to consider mediation as a means of resolving a dispute. They decided not to incorporate any further procedural information or detail in the contract on the basis that it would be preferable for the parties to make these decisions depending upon their individual circumstances and the nature of the dispute.
Although some contract forms encourage the parties to con​sider mediation as a means of resolving disputes it is not possible to insist that disputes are initially referred to mediation before they may be referred to adjudication.
	Adjudication
	Mediation

	Non adversarial method of resolving disputes
Third party known as Adjudicator
Non binding but using other methods such litigation or arbitration it can be finalized.
Used for disputes resolution if any clauses miss in condition of contract , insure the payments 
In relation to construction contracts, adjudication is a statutory procedure
The adjudicator together with parties presenting their disputes
It is intended to be quicker and more cost effective than litigation or arbitration.
There are some acts and rules must be followed (i.e. Housing Grant Construction and Regeneration Act 1996)
Appeal should only be permitted after Practical Completion has been achieved.
	Non adversarial method of resolving disputes

Third party known as mediator

Non binding

Mostly same process as in conciliation

Used for disputes resolution in commercial, personal injury and clinical negligence cases.
The sessions usually begin jointly with each of the parties presenting their case, informally, to the mediator
There is no hard and fast sets of governing the conducting manner but Centre for Disputes resolution (CEDR) provides some rules

Neutral and negotiation approaches lead to speed award.
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